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Names and Addresses of Attorneys.

CHARLES E. TOWNSEND, Esq., Attorney for

Appellants,

Merchants Exchange Building, San Fran-

cisco, California.

MESSRS. MILLER & WHITE, Attorneys for Ap-

pellees,

Crocker Building, San Francisco, Califor-

nia.

In the Circuit Court of the United States for the

Northern District of California, Ninth Circuit.

IN EQUITY.

On Patent #892,666.

MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO. and WILL-
IAM L. MURPHY,

Respondents.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court

of the United States for the Northern District

of California, Ninth Circuit, Sitting in Chan-

cery :

Marshall & Stearns Co., a corporation, organized

and existing under the laws of the State of Cali-

fornia, having its principal place of business in the



2 Marshall & Stearns Company et al.

City and County of San Francisco, in said State of

California, and Charles K. Jordan, a citizen of the

United States of America, and resident of Pengrove,

Sonoma Couny, California, complainants, bring this

their bill of complaint against the Murphy Manufac-

turing Co., a firm composed of William L. Murphy,

a citizen of the State of California, and doing busi-

ness in the City and County of San Francisco, State

of California; and of Jolin Doe and Richard Roe,

whose real names are unknown to complainants, and

coimplainants pray that the correct names of the

members of said firm of the Murphy Manufacturing

Co., other than that of William L. Murphy, if such

there be, may be substituted therefore when correctly

ascertained; and [1*] against William L. Mur-
phy, a citizen of the State of California, and doing

business in the City and County of San Francisco,

aforesaid, as respondents, and thereupon your ora-

tors complain and say:

1. That at all the times hereinafter mentioned

the complainant corporation, Marshall & Stearns

Co., was and still is a corporation organized and
existing under and by virtue of the laws of the State

of California, and having its principal place of busi-

ness in the City and County of San Francisco, in

said State of California, and the complainant Charles

R. Jordan was and stni is a citizen of the United
States and resident of Pengrove, Sonoma County,

California ; and that at the said times the respond-

ent, the Murphy Manufacturing Co., was and is a
fii-m organized and existing as above stated, and

*Page-number appearing at foot of page of original certified Record.
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doing business in the City and County of San Fran-
cisco, in the Northern District of California; and
that at all said times the respondent, William L.

Murphy was and is a resident of the Northern Dis-

trict of California and doing business in the City

and County of San Francisco aforesaid, in said

Northern District of California.

2. That heretofore, to wit, prior to the 19th day
of May, 1906, said Charles R. Jordan, a citizen of
the United States and then a resident of Berkeley,
Alameda County, was the original, first and sole in-

ventor of a cei-tain new and useful invention entitled

"Apartment Wall Furniture," a more particular
description of which will be found in the letters pat-
ent issued therefor by the Govermnent of the United
States and hereinafter referred to, and to which spe-
cial reference is hereby made.

3- That the said apartment wall furniture was a
new and useful invention not known to nor used
by others in this country, nor patented nor described
in any printed publication in this [2] or any
foreign country, before the invention and discovery
thereof by said Charles R. Jordan, or more than
two years before his application for a patent there-
for; and at the time of his application for a patent
therefor, as hereinafter alleged, the same had not
been in public use nor on sale in the United States
for more than two years, nor had the same been aban-
doned; nor has said Charles R. Jordan, or his legal
representatives or assigns, made or filed any applica-
tion for a patent in any foreign country for said in-
vention, more than twelve months prior to his said
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application therefor in this country.

4. And your orators further show unto your

Honors, that the said Charles R. Jordan being as

aforesaid the original and first inventor of said

apartment wall furniture, did on the 19th day of

May, 1906, duly and regularly file in the Patent Office

of the United States an application praying for the

granting and issuance of letters patent of the United

States for the same.

5. And your orators further show unto your Hon-
ors that after proceedings duly and regularly had
and taken in the matter of said application, to wit,

on July 7th, A. D. 1908, letters patent of the United

States bearing date on that day, and numbered 892,-

668, were granted, issued and delivered by the Gov-
ernment of the United States to the said Charles

R. Jordan, whereby there was granted to him, his

heirs or assigns, for the term of seventeen years from
the 7th day of July, 1908, the sole and exclusive right

to make, use and vend the said invention throughout
the United States of America and the territories

thereof.

6. And your orators further show unto your
Honors that said letters patent were issued in due
form of law, in the name of the United States of
America, under the seal of the Patent [3] Office

of the United States, and were signed by the Com-
missioner of Patents of the United States, and prior
to the issuance thereof all proceedings were had and
taken which were required by law to be had and taken
prior to the issuance of letters patent for new and
useful inventions, which letters patent are ready to
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bo produpod in court by your orators, or a duly au-

thenticated copy thereof, and profert is hereby made
of said letters patent.

7. And your orators further show unto your Hon-
ors that the said Charles R. Jordan did by an instru-

ment in writing sell, assign and transfer unto Hufus
D. Quentel, of Oakland, California, his heirs and
assigns, the same being duly recorded in the United
States Patent Office, March 15th, 1910, Liber G, 84,

page 32, of the Transfers of Patents, all the right,

title and interest in and to said invention and letters

patent therefor, aforesaid, for, to and throughout the

State of California, together with all rights of action

and claims for damages in law and in equity there-

imto pertaining; which assignment, or a duly au-

thenticated copy thereof, is ready in court to be pro-
duced as your Honors may direct, and profert

whereof is hereby made; that thereafter, to wit, on
the 12th day of May, 1910, the said Rufus D. Qtien-

tel did by an instrument in writing, sell, transfer and
assign all the right, title and interest in and to said

invention and letters patent therefor, aforesaid, for,

to and throughout the State of California, together
with all rights of action thereunto pertaining unto
to Frank Morel of San Francisco, California, his

heirs and assigns, which assignment was duly re-

corded in the United States Patent Office, June 13th,

1910, Liber Z, 84, page 80, of the Transfers of Pat-
ents, and which assignment is ready in court to be
produced, or a dnly authenticated copy thereof, as
your Honors may direct, and profert of same is

hereby made; .[4] that thereafter the said Frank
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Morel, to wit, on the 12tli day of May, 1910, did by

an instrument in writing sell and transfer, with all

rights of action thereunto pertaining, unto Napoleon

B. Douglas, his heirs and assigns, all the right, title

and interest in and to said invention and letters pat-

ent therefor, aforesaid, for, to and throughout the

State of California, which assignment was duly re-

corded in the United States Patent Office, June 17th,

1910, Liber V, 84, page 197, of the Transfers of

Patents, which assignment, or a duly authenticated

copy thereof is ready in court to be produced as your

Honors may direct, and profert of same is hereby

made ; and that thereafter, to wit, on or about the 1st

day of July, 1910, the said Napoleon B. Douglas, did

by an instrument in writing sell and transfer with

all rights of action thereunto pertaining, unto the

complainant Marsliall & Stearns Co., its successors

and assigns, all the right, title and interest in and to

said invention and letters patent therefore aforesaid,

for, to and throughout the State of California, which

assignment or a duly authenticated copy thereof is

ready in court to be produced as your Honors may
direct, and profert of same is hereby made.

8. And your orators further show unto your Hon-
ors that by virtue of the premises they became, and

now are, the exclusive owners of the invention and

letters patent therefor, aforesaid, and the improve-

ments described therein, and of all the rights and.

privileges granted and secured, or intended to be

granted and secured thereby ; that since your orators

became the owners thereof and of the rights thereun-

der, as aforesaid, they have invested and expended
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large sums of money and have been to great trouble in

and about said invention, and for the purpose of

carrying on the business of manufacturing and sell-

ing apartment wall furniture containing the said in-

vention, and [5] making the same profitable to

themselves and useful to the public; and that said

invention has been and is of great benefit and ad-

vantage ; and that the public have generally acknowl-

edged and acquiesced in the aforesaid rights of your

orators ; and your orators, believe that they will re-

alize and receive large gains and profits therefrom

if infringements by said respondents and their con-

federates shall be prevented.

9. And your orators further show unto your Hon-

ors that since the issuance of said letters patent your

orators have made and sold apartment wall furniture

containing and embracing the invention patented in

and by said letters patent, and upon each of said

apartment wall furniture have fixed the word ** Pat-

ented, '

' together with the day and year in which the

said letters patent were granted; thereby notifying

the public of the same.

10. Yet the respondents, and each of them, well

knowing the premises and the rights secured to your

orators, as aforesaid, but contriving to injure your

orators, and deprive them of the benefits and advan-

tages which might and otherwise would accrue unto

them from said invention, after the issuing of the

letters patent, as aforesaid, and before the com-

mencement of this suit, did, as your orators are in-

formed and believe, without the license or allowance,

and against the wills of your orators, and in viola-
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tion of their rights, and in infringement of the afore-

said letters patent, within the Northern District of

California and elsewhere in the United States, unlaw-

fully and wrongfully, and in defiance of the rights

of your orators, confederate and conspire to make,

construct and use the said invention and did jointly,

and in conspiracy of your orators' rights, make, con-

stnict and use, and vend to others to be used, the said

invention and apartment wall furniture made accord-

iiig .[6] to and employing and containing said in-

venition; and that said respondents, jointly, are con-

tinuing so to do, and are jointly and severally threat-

ening to make the aforesaid patented invention in

large quantities, and to supply the market there-

with, and to sell the same, all as your orators are in-

formed and believe, and that said manufacture, sale

and use constitute an infringement of all the claims

of said letters patent.

All in defiance of the rights acquired by and se-

cured to your orators as aforesaid, and to their

great and irreparable loss and injury, and by which

they have been and still are being deprived of great

gains and profits, which they might and otherwise

would have obtained, and which have been received

and enjoyed, and are being received and enjoyed,

by the said respondents by and through their afore-

said unlawful acts and doings.

11. And your orators further show unto your

Honors that they have requested the respondents,

and each of them, to restrain from making, selling

or using said invention, and to desist from infring-

ing ^id letters patent, and had hoped that the re-
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spondents, and each of them, would have complied
with such reasonable request, but the fact is, never-

theless, that the respondents, and each of them, have
failed, refused and neglected to comply with such
reasonable request ; that the respondent company, the
Murphy Manufacturing Co., has been but recently

formed for the express pui^ose, so complainants
are informed and believe, of deliberately engaging,
on a larger scale than hereto/ofore, in the unlawful
infringement of the said letters patent ; that the said

respondents are jointly confederating and conspir-
ing, and are now preparing and threaten and in-

tend to make, construct, use and vend large quanti-
ties of said apartment wall furniture containing and
embracing the invention patented in and by said let-

ters patent, and unless restrained by this Honorable
[7] Court said respondents will conjointly con-
struct, use and vend to othere to be used, large quan-
tities of said infringing apartment wall furniture in

the Northern District of California, and to supply
the market therefor, and to sell the same, all in in-

fringement of said patent, and each and all of the
claims thereof, whereby your orators will suffer
great and irreparable injury and damage.
And your orators further show that the use of the

said invention by the said respondents, and their
conspiring and confederating further to use said in-

vention, and their preparation for and future deter-
mination to continue the same, and all their other
aforesaid unlawful acts in disregard and defiance
of the rights of your orators have the effect, and have
had the effect to, and do encourage and induce others
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to venture to infringe said patent in disregard of

your orators' rights.

Tliat by reason of the premises and the threatened

unlawful acts of the respondents aforesaid, your ora-

toiis have suffered great and irreparable injury and

damage, the exact amount of which is unknown, and

can be ascertained only by an accounting, and the

respondents have realized, as your orators are in-

formed and believe, large gains, profits and advan-

tages from and by reason of said actual and threat-

ened infringements, the exact amount of which is

likewise unknown to your orators, and can be ascer-

tained only by an accounting.

That for the wrongs and injuries herein com-

plained of your orators have no plain, speedy or

adequate remedy at law, and forasmuch as your ora-

tors are without remedy save in a court of equity

where matters of this kind are cognizable and re-

lievable.

TO THE END, therefore, that the said respond-

ents, may if they can, show why your orators can-

not have the relief herein prayed, and may according

to the best and utmost of their [8] knowledge, in-

formation, recollection and belief, but not under oath

(an answer under oath being hereby waived) full,

true, direct and perfect answer make to all and sin-

gular the matter and things hereinabove charged,

your orators pray that the said respondents be en-

joined and restrained, both provisionally and per-

petually, by an injunction of this court, from using

said apartment wall furniture and infringing upon

said letters patent, and be decreed to account for
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and pay over to your orators the gains, profits and

advantages sustained by your orators from and by

reason of the infringements, actual and threatened,

together with costs of court.

And that your Honors may increase the actual

damages so assessed to a sum equal to three times

the amount of such assessment under the circum-

stances of the unlawful and unjust infringement by

said respondents, and each of them, as herein set

forth.

May it please your Honors to grant unto your

orators forthwith upon the filing of this bill of com-

plaint a writ of injunction issued out of and under

the seal of this court provisionally and until the final

hearing, enjoining and restraining the said respond-

ents, their agents, servants, attorneys, workmen and

employees, and each of them, from making, using or

selling any apartment wall furniture containing and

embracing the invention claimed and patented in and

by said letters patent, and that upon the final hear-

ing of this cause said provisional injunction be made

perpetual, and that your orators have such other and

further relief as to your Honors may seem meet and

in according with equity and good conscience.

May it please your Honors to grant unto your

orators the writ of subpoena ad respondendum is-

sued out of and under the seal of this court directed

to the respondents, commanding them by a [9]

day certain and under a certain penalty fixed by
law to be and appear before this court, then and
there to answer this bill of complaint and to stand
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to and abide by such further orders and decrees as

to your Honors may seem mieet in the premises.

MARSHALL & STEARNS CO.

[Seal] By HARRY B. STEARNS,
President.

CHARLES R. JORDAN,
By HARRY B. STEARNS.

CHAS. E. TOWNSEND,
Solicitor for Complainants.

United States of America,

Northern District of California,

County of San Francisco,—ss.

Harry B. Stearns, being duly sworn, deposes and

says that he is President of the complainant corpora-

tion in the within entitled action; that he has read

the foregoing complaint and knows the contents

thereof ; that the same is true of his own knowledge,

except as to the matters which are therein stated on

his infoi-mation or belief, and as to those matters,

that he believes it to be true.

HARRY B. STEARNS.

'Subscribed and sworn to before me this 10th day

of March, 1911.

[Seal] L. H. CONDON,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed Mar. 10, 1911. (Southard

Hoffman, Clerk. Bv W. B. Maling, Deputv Clerk.

[10]
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Subpoena Ad Respondendum.

UNITED STATES OF AMERICA.
Circnit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

IN EQUITY.

The President of the United States of America
Greeting: To Murphy Manufacturing Co., a
Fii-m Composed of William L. Murphy et al. and
William L. Murphy.

YOU ARE HEREBY COMMANDED, that you
be and appear in said Circuit Court of the United
States aforesaid, at the courtroom in San Francisco,
on the 3d day of April, A. D. 1911, to answer a Bill
of Complaint exhibited against you in said court by
Marshall & Stearns Co., a corporation, and Charles
R. Jordan, who are citizens of the State of Cali-

fornia, and to do and receive what the said Court
shall have considered in that behalf. And this you
are not to omit, under the penalty of FIVE THOU-
SAND DOLLARS.
WITNESS, the Honorable EDWARD D.

WHITE, Chief Justice of the United States, this

10th day of March, in the year of our Lord, one
thousand nine hundred and eleven and of our In-

dependence the 135th.

[Seal] SOUTHARD HOFFMAN,
if ' .-

i Clerk.

By W. B. Maling,

Deputy Clork.
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MEMORANDUM PURSUANT TO RULE 12,

RULES OF PRACTICE FOR THE COURTS

OF EQUITY OF THE UNITED STATES.

YOU ARE HEREBY REQUIRED to enter your

appearance in the above suit, on or before the first

Monday of APRIL next, at the Clerk's Office of said

Court, pui'suant to said Bill; otherwise the said Bill

will be taken pro confesso.

SOUTHARD HOFFMAN,
Clerk.

By W. B. Maling,

Deputy Clerk. [11]

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.

I hereby certify and return that I served the an-

nexed subpoena ad respondendum on the therein

named William L. Murphy by handing to and leav-

ing a true and correct copy thereof, together with

Bill of Complaint attached thereto, on William L.

Murphy, personally, at iSan Francisco, in said Dis-

trict, on the 13th day of March, A. D. 1911.

C. T. ELLIOTT,
U. S. Marshal.

By Paul J. Arnerich,

Deputy.

[Endorsed] : Filed Mar. 14, 1911. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[12]
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In the Circuit Court of the United States for the

Northern District of California, Ninth Circuit.

MARSHALL & STEARNS CO., a Corporation, and
CHARLES R. JORDAN,

Complainants,

vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Defendants.

Answer.
Answer of William L. Murphy, doin^ business

under the name and style of Murphy Manufacturing
Co., defendant, to the bill of complaint of Marshall
& Stearns Co. and Charles R. Jordan, complainants.

This defendant now and at all times hereafter, sav-
ing and reserving unto himself all benefit and ad-
vantage of exception which can or may be had or
taken to the many errors, uncertainties and other
imperfections in said complainants' bill of complaint
contained, for answer thereto, or unto so much or
such parts thereof as this defendant is advised is or
are material or necessary for him to make answer
unto, this defendant answering says

:

1. That as to whether or not complainant, Mar-
shall & Stearns Co., was or is a corporation as al-

leged in the bill of complaint, this defendant is not
infonned save by said bill of complaint, and he,
therefore, denies the same, and leaves complainants
to make such proof thereof as they shall be advised
IS material; defendant denies that Murphy Manu-
facturing Co., was at any time, or is, a firm organized



16 Marshall & Stearns Compamj et al.

or existing as alleged in the bill of complaint, and in

that behalf avers that he alone [13] has been carry-

ing on hi& business in the City and County of San

Francisco, State of California, under the name and

style of M*uii>hy Manufacturing Co., and that no one

has been interested with him^ in said business.

2. Defendant further answering denies that

Charles R. Jordan, prior to the 19th day of May, A.

D. 1906, or at any other time, or at all, was the origi-

nal or first or sole inventor of a certain new or use-

ful invention entitled "Apartment Wall Furniture,"

alleged in the bill of complaint to be more particu-

larly described in the alleged lettei-s patent alleged

to have been issued therefor by the Government of

the United States.

3. Defendant further answering denies that the

said alleged apai-tment wall funiiture was a new or

useful invention or was not known to or used by

others in this country, or was not patented or de-

scribed in any printed publication in this or any

foreign' country before the alleged invention or dis-

covery thereof by said Charles R. Jordan, or more

than two years before his application for a patent

therefor; defendant denies that at the time of his

alleged application for a patent therefor, the same

had not been in public use or on sale in the United

States for more than two yeai-s, or that the same

had not been abandoned ; and further denies that

neither said Charles R. Jordan or his legal repre-

sentatives or assigns, had not made or filed any ap-

plication for a patent in any foreign country for

said alleged invention for more than twelve months
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prior to the said alleged application therefor in this

countr}^

4. Defendant further answering saj^s that as to

whether or not the said Charles R. Jordan, being as

aforesaid the alleged original and first inventor of
said apartment wall furniture, or [14] otherwise
or at all, did on the 19th day of May, A. D. 1906, or
at any other time, duly and regularly, or otherwise,

file in the Patent Office of the United States an ap-
plication praying for the granting and issuance of
letters patent of the United States for the same, this

defendant is not informed save by said bill of com-
plaint, and, therefore, he denies the same all and
singular, and leaves complainants to make such
proof thereof as they shall be advised is material.

5. Defendant further answering says tliat as to

whether or not after proceedings duly and regularly,

or otherwise, had or taken, in the matter of said al-

leged application, to wit, on July 7, A. D. 1908, or

at any other time, letters patent of the United States,

bearing date on that day, or any other date, and
numbered 892,668, were granted or issued or deliv-

ered by the Government of the United States to the

said Charles R. Jordan, this defendant is not in-

formed save by said bill of complaint, and he, there-

fore, denies the same and leaves complainants to

make such proof thereof as they shall be advised is

material
; defendant denies that by reason of the is-

suance and delivery of said alleged letters patent
to said Charles R. Jordan, there was granted to him,

his heirs or assigns, for the term of seventeen years,

or for any other term, the sole or exclusive right to
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make or use or vend the said alleged invention

throughout the United States of America and the

territories thereof.

6. Defendant further answering says that as to

whether or not said alleged letters patent were issued

in due form of law or in the name of the United

States of America, or under the seal of the Patent

Office of the United States, or were signed by the

Commissioner of Patents of the United States, or

that prior to the alleged issuance thereof all or any

proceedings [15] were had or taken which were

required by law to be had or taken prior to the is-

suance of letters patent for new or useful inventions,

this defendant is not informed save by said bill of

complaint, and he, therefore, denies the same all and

singular and leaves complainants to make such proof

thereof as they shall be advised is material.

7. Defendant further answering denies that the

Baid Charles R. Jordan did by an instrument in

writing, or otherwise, or at all, sell, assign or trans-

fer unto Rufus D. Quentel, his heirs or assigns, all

or any of the right, title or interest in or to said al-

leged invention or alleged letters patent therefor,

for, to and throughout the State of California or for

any part of said State, together with all or any rights

of action or claims for damages in law or in equity

thereunto pertaining, or otherwise or at all; defend-

ant denies that thereafter on the 12th day of May,

1910, or at any other time, the said Quentel did, by

an instrument in writing or otherwise or at all, sell,

transfer or assign all or any of the right, title or in-

terest in or to said invention and to the alleged letters
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patent therefor, for, to and throughout the State of
California or for any part thereof, together with all

rig-hts of actions thereunto pertaining or otherwise
unto Frank Morel; defendant denies that thereafter
the said Morel, to wit, on the 12th day of May, A. D.
1910, or at any other time, did, by an instrument in
\^Titing, or otherwise, sell, or transfer, with all rights
of action thereunto pertaining, or otherwise, unto
Napoleon B. Douglas, his heirs or assigns, all or any
of the right, title or interest in and to said alleged
invention, or alleged letters patent therefor, for, to
and throughout the State of California or any part
thereof; defendant further denies that thereafter,
to wit, on or about the first day of July, A. D. 1910
or at any other [16] time, the said Napoleon B.'

Douglas did by an instrument in writing, or other-
wise, sell, or transfer, with all rights of action there-
unto pertaining or otherwise, unto the complainant,
MarshaU & Steams Co., its successors or assigns, all
or any of the right, title or interest in or to said
alleged invention or the alleged letters patent there-
for, for, to and throughout the 'State of California,
or for any part thereof.

8. Defendant further answering denies that by
virtue of the premises or otherwise, the complainants
became, or now are the exclusive or any owners of the
alleged invention or of the alleged' letters patent
therefor, or of the improvements, or any of them,
alleged to be described therein, or of all or any of
the rights or privileges alleged to have been granted
or secured thereby; defendant denies that since the
complainants became the alleged owners thereof, or
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of the rights thereunder, they or either of them have

invested or expended large or any sums of mone}',

or have been to great or any trouble in or about said

alleged invention or for the purpose of carrying on

the business of manufacture and sale of apartment

wall furniture containing said alleged invention, or

making the same profitable to themselves or useful

to the public ; defendant denies that said alleged in-

vention has been or is of great or any benefit or ad-

vantage; denies that the public have generally or

otherwise or at all acknowledged or acquiesced in the

alleged rights of the complainants or of either of

them.

9. Defendant further answering denies that since

the alleged issuance of said alleged letters patent,

complainants, or either of them, have made or sold

apartment wall furniture containing or embracing

the alleged invention alleged in the bill of complaint
to be patented in and by said alleged letters patent;

denies that upon each and all or any of said apart-

ment [17] wall furniture complainants, or either

of them, have fixed the word "Patented," together

with the day and year on which the said alleged let-

ters patents were granted, or otherwise.

10. And further answering defendant denies that

at any time or place did he conspire to make to con-

struct or use the said invention, and denies that at

any time or place did he make or construct or use the

same, or did vend the same to others to be used, and

denies that he is continuing to make or sell or use

said alleged invention, or is threatening to make or

sell or use the same; defendant denies that through
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any unlawful aets or doings he has received any
gains or profits.

11. Defendant further answering denies that tlie

complainants, or either of them, have requested him
to refrain from making, selling or using said alleged

invention or to desist from infringing said alleged

letters patent, and denies that lie is confederating or

conspiring with others, or is now preparing, or

threatens or intends, to make, construct, use or vend
large or any quantities of said alleged apartment wall

furniture, containing or embracing the alleged in-

ventions alleged to be patented in and by said alleged

letters patent, and denies that he, unless restrained

by this Honorable Court, will construct, use or vend
to othera to be used large or any quantities of said al-

leged infringing apartment wall furniture, in the

Northern District of California, or elseT^were, and
defendant denies that at any time or place he has
infringed upon said alleged letters patent or upon
any of the rights or privileges alleged to have been
granted thereby.

12. Defendant denies that by reason of the prem-
ises or any unlawful acts of him, the complainants or
either of them have suffered great or any injury or
damage, or that defendant had realized any gains or
profits or advantages. [18]

IQ. Defendant further answering avers that the
said alleged inventions, and each of them, alleged to

be described and' claimed in said alleged letters

patent sued on herein did not and do not constitute

an invention or discovery that was or is patentable

under the laws of the United States, and do not con-
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stitute patentable subject matter.

14. Defendant further answering avers that in

view of the previous state of the art pertaining to

apartment wall furniture, there was and is no patent-

able invention in the alleged improvements, or any
of them, alleged to be described and claimed in the

alleged letters patent sued on herein; but that the

same, or substantially the same improvements or

combinations, were well known in the art prior to

the alleged invention thereof by the said Jordan, and
if, in the said alleged improvements, there is any-

thing new or different from what was' known or dis-

covered in the said art, it was not the result of

patenta;ble invention, but was wholly the result of

the ordinary skill of the ordinary mechanic and is of

no practical utility.

15. Further answering, defendant avers that said

Jordan surreptitiously and unjustly obtained the

said alleged patent in suit for said alleged inven-

tions and improvements, which inventions and im-

provements were in fact prior to the alleged inveu'-

tion thereof by the said Jordan invented by another,

to wit, John Celik, who was continuously at all

times subsequent to his conception and invention

thereof using reasonable diligence in adapting, per-

fecting and reducing to practice the same; that said.

John Celik resides in the City of Los Angeles, Los
Angeles County, State of California.

16. And further answering, defendant avers that

each and aU of the alleged inventions and improve-

ments alleged in the bill of complaint to be described

and claimed in the said alleged [19] letters patent
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are without utility and are, and each of them is, an

inoperative combination of elements which is not

capable of performing or accomplishing or being

used to perform or accomplish any useful result or

purpose, either alone or conjointly with other com-

binations or elements.

17. Further answering, defendant avers that said

Jordan was not the original or first or any inventor

or discoverer of the alleged improvements and in-

ventions, or any of them, alleged to be described in

said alleged letters patent, or of any material or

substantial part of the same, but that on the con-

trary, prior to the alleged invention thereof by the

said Jordan, John Celik, who resides in the City of

Los Angeles, Los Angeles County, State of Califor-

nia, had conceived and invented each and all of said

improvements and inventions, and said Celik is the

original and first inventor and discoverer of said

alleged improvements and inventions, and each and

all of them, and he publicly used the same at his

place of residence prior to the alleged invention

thereof by said Jordan.

18. And for a further and separate defense, de-

fendant avers that the alleged inventions and im-

provements alleged to be described and claimed in

the said alleged patent in suit, or substantially th©

same, were long prior to the alleged invention and

discovery thereof by the said Jordan indicated, de-

scribed and patented in and by the following letters

patent of the United States, respectively granted

to the following named persons upon the respective

dates set opposite the names of said gi'antees and the
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respective numbers of said patents, to wit

:

Number. Date. Name of Patentee.

398,604, Feb. 26, 1889, Fi^ancis X. Ganter;

675,702, June 4, 1901, Harold F. Adams;

359,064, Mar. 8, 1887, John P. Doughten

;

[20]

321,645, Jul. 7, 1885, Christian A. Schmidt;

730,391, June 9, 1903, David T. Owen;

637,070, Mar. 21, 1899, George W. Sauor;

452,483, May 19, 1891, John A. Simpson;

504,778, Sept. 12, 1893, John Flor}-

813,383, Feb. 20, 1906, WiUard C. James;

477,967, June 28, 1892, Hugh Stevenson;

532,201, Jan. 8, 1895, Elias Hines;

677,294, June 25, 1901, Thoepilus Van Kannel;

387,571, Aug. 7, 1888,

455,656, July 7, 1891, Charles F. Chew;

588,620, Aug. 24, 1897, Theophilus Van Kannel;

218,857, Aug. 26, 1879, Benjamin Card;

577,587, Feb. 23, 1897, Matthias H. Reid;

65,327, June 4, 1867, Joseph B. Alexander;

326,548, Sept. 22, 1885, Issachar Crowfoot

;

447,819, John W. Gorham;

457,852, Aug. 18, 1891, " " "

473,777, Apr. 26, 1892, William J. Pearce;

176,792, May 2, 1876, Andrew J. Kraussmann;

221,678, Nov. 18, 1879, William C. Hicks;

555,726, Mar. 3, 1896, Oliver K. Hugo;

580,992, Apr. 20, 1897, Efifie B. Spencer

;

632,678, Sept. 12, 1899, Daniel J. Waugh;

203,202, Apr. 30, 1878, Robert W. Semple;

229,502, June 29, 1880, George Wagner;
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Number. Date. Name of Patentee.

700,501, May 20, 1902, Willard C. James;

756,371, Apr. 5, 1904, WiUard O. James;

825,840, July 10, 1906, Willard C. James;

535,888, March 19, 1895, George Brand;

369,457, Sept. 11, 1888, Albert Green;

[21]

373,311, Nov. 15, 1887, Marks Samuels

;

97,980, Dec. 14, 1869, Wendell Wright;

513,628, Jan. 30, 1894, Benjamin Wise.

19. Further answering, defendant avers that said

Jordan isurreptitiously and im'justly obtained the

said letters patent in suit for said alleged inven-

tions and improvements, which inventions and im-

provements were in fact, prior to the alleged inven-

tion thereof by thie said Jordan, invented by another,

to wit, Willard €. James, a resident of the City of

Los Angeles, County of Los Angeles, and State of

Califomda, and who was continuously at all times

subsequent to his conception and invention thereof

using reasonable diligence in adapting, perfecting

and reducing to practice the same; that said alleged

inventions and improvements were, prior to the

alleged invention thereof by said Jordan, known to

and publicly used by said Willard C. James at Ms
said place of residence' at Los AT:igeles, California,

and said James, prior to the alleged invention

thereof by said Jordan, to wit, on September 17,

1904, duly and regularly filed in the Patent Office

of the United States his. application for letters

patent for said inventions and improvements, and
thereafter upon said application, letters patent of
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the United States, No. 825,840, were graxited and

issued to said James on July 10, 1906.

20. Further answering, defendant avers that the

public at no time has acquiesced in the validity of

said alleged letters patent in suit, and that the

validity of said letters patent has not been adjudi-

cated or established in an action at law; that there-

fore this Court, sitting as a court of equity, has no

jurisdiction of this case, and complainants' relief,

[22] if to any relief they are entitled, can only be

obtained in an action at law; and, therefore, this

defendant submits and insists that under the facts

and circumstances as above alleged, the said com-

plainants are not entitled to the relief or any part

thereof in the said bill of complaint demanded, nor

have said complainants any right to any further an-

swer to said bill, or any part thereof, than as above

given.

And this defendant prays the same advantage of

his aforesaid, answer as if he had pleaded or de-

murred to the said bill of complaint, and he prays

leave to be dismissed with his reasonable costs and

charges in this behalf most wrongfully sustained.

WILLIAM L. MURPHY.
By JOHN H. MILLER and

WM. K. WHITE,
His Solicitors and Attorneys.

MILLER & WHITE,
Of Counsel for Defendant, William L.

Murphy.
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Service of the wdthin Answer admitted this- 31st

day of March, A. D. 1911.

CHAS. E. TOWNSEND,
For Oomplainants.

[Endorsed] : Filed Apr. 1, 1911. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[23]

In the Circuit Court of the United States for the

Northern District of California, Ninth Circuit.

IN EQUITY—No. 15,293.

On Patent No. 892,660.

.MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Defendants.

Replication.

These replicants saving and reserving unto them-

selves now and at all the times hereafter, all and

all manner of benefit and advantage of exception

which may be had or taken to the manifold insuffi-

ciencies of the answer of respondent, for replication

thereto saith:

That they will aver, maintain and prove their

said bill to be true, certain and sufficient in the law

to be answered unto, and that the said answer of

the respondent is uncertain, untrue and insufficient
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to be replied unto by tbese replicants, witbout tbis

tbat any otber matter or tbing wbatsoever in tbe

said answer of respondent contained, material or

effectual in tbe law to be replied unto, and not berein

and bereby well and sufficiently replied unto, con-

fessed and avoided, traversed and denied is true.

All of wbicb matters and tbings tbese replicants

are now and will be ready to aver, maintain and

prove, as tbis Honorable Court sball direct, and

bumbly pray as in and by tbeir said bill tbey have

already prayed.

CHAS. E. TOWNSEND,
Solicitor for Complainants. [24]

iService of copy of tbe witbin Replication admitted

tbis 1st day of April, A. D. 1911.

MILLER & WHITE,
For Defendant W. L. Murpby.

[Endorsed] : Filed April 3, 1911. Soutbard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

[25]

At a stated term, to wit, tbe Marcb term, A. D. 1911,

of tbe Circuit Court of tbe United States of

America, of tbe Nintb Judicial Circuit, in and

for tbe Noi-tbern District of California, beld at

tbe courtroom in tbe City and County of San

Francisco, on Tbui-sday, tbe lltb day of May,

in tbe year of our Lord, one thousand nine hun-

dred and eleven. Present: Tbe Honorabdei

WILLIAM C. VAN FLEET, District Judge.
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No. 15,293.

MARSHALL & STEARNS CO. et al.

vs.

MURPHY MANUFACTURING CO. et al.

Order Referring Suit to Master in Chancery.

By eon'sent of botli' sides, it was ordered that this

suit be and the same is hereby refen-ed to H. M.

Wright, M'aster in Chancery of this court, to take

and return the evidence herein and report to the

Court his findings of fact and conclusions of law

thereon. [26]

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of California.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Corpora-

tion, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Master's Report on Final Hearing.

To the Honorable the Judges of the Circuit Court of

the United States for the Ninth Judicial Cir-

cuit, Northern District of California:

The report of H. M. Wright, Standing Master in

Chancery, respectfully shows, as follows:
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This matter was referred to me by an order en-

tered on the 9th day of May, 1911, by consent of the

solicitors for both complainants and respondents
and by s'aid order I was directed to take and return
the evidence herein and report to the Court findings

of fact and conclusions of law thereon. Certified

copy of said order of reference is annexed to this

report.

The hearing was begun on June 7th, 1911, Charles
E. Townsend, Esq., appearing as solicitor for the com-
plainants, and William K. White, Esq., appearing as

solicitor for the respondents, and the said solicitors

appeared for the respective parties throughout the
proceedings. Hearing was resumed and thereafter

continued on the following dates: On June 8, 1911,
June 12, June 17, June 19, June 23, and June 26,

all in this year, on which last named date the miatter

was finally submitted [27] after oral argument
on said day. On June 8th, the Master, in company
with the solicitors for the respective parties, visited

a certain disappearing bed of the type in issue man-
ufactured by the respondents, and located at their
place of business in the city of San Francisco. On
June 9th the Master, in the company of the respect-

ive parties, visited certain other installations of

Murphy beds in the city of San Francisco. On June
19th, after the hearing on said day, in company with
the respective parties and their counsel, the Master
visited certain so-called Jordan beds in Berkeley,

California; one Jordan bed conformable to the patent
of the complainants in issue, and the other what is

known as the unproved Jordan bed. On August
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31st, 1911, after final argument and submission of

the matter, the Master called upon the solicitors for

the parties to visit him in his chambers, and on such

day a discussion was had, going into the full merits

of the matters in controversy.

By consent of counsel and upon appointment by

the Master, the testimony adduced at the hearings

aforesaid was taken iu' ishorthand and transcribed

upon the typewriter in part by Wm. T. Eckhoff and
in part by Edward W. Lehner, competent and dis-

interested reporters. Said testimony so transcribed

is contained in two volumes, containing in all 271

typewritten pages, each volume' identified by my
signature on the cover thereof. iSaid testimony is

herewith separately returned. ODuring the course

of the examination documentary exhibits and mod-
els of the structures in question were introduced in

evidence and assigned exhibit numbers. Respond-

ent's exhibit numbers being the numerals, and com-

plainant's exhibit mimbers being the letters' of the

alphabet. Said exhibit numbers and said exhibits

so introduced by the respective parties are as fol-

lows: By the complainants: Exhibits "A," "B,"
"C," ''D," '*E," "F," "G," "H" "I," "J," "K,"
"L" and [28] the model, Oscillating Portal Bed.

By the respondent: Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9,

10, 11, 12, 13, 14, 15, 16 and 17. Said transcribed

testimony, together with the exhibits, constitute all

the evidence taken upon said hearing, and all of the

same both testimony and exhibits are separately re-

turned at the same time with this report.
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STATEMENT OF PACTS.
This is a suit in equity in the usual form for in-

fringement of United States letters patent No.

892,668. The complainant, Marshall & Stearns Com-
pany, is a corporation organized and existing under
the laws of the State of California, having its prin-

cipal place of business in the City and County of San
Francisco. Charles R. Jordan is the patentee under
the said letters patent, and the complainant Marshall

& Stearns Company is the owner of the rights of the

said letters patent by assignment from Jordan and
his assignees. Respondent William L. Murphy is a
citizen of the State of California, and does business
in the City and County of San Francisco, under the

name of Murphy Manufacturing Company, which,
however, is not a firm as alleged in the complaint.

The Jordan patent covers an improvemient in apart-
ment wall furniture, or what may be described as a
disappearing folding bed, commonly used in apart-
ment houses. Jordan states the object of his inven-
tion as follows:

"It is the object of my invention to provide
a means in connection with apartments whereby
an ornamental article of furniture, or other fix-

ture, appears within the apartment during the
day and which may be reversed to present a bed
or couch to be occupied at night."

His structure consists, speaking generally, of a
door or frame in the nature of a panel, centrally

pivoted in the wall of an apartment on pivots at top
and bottom so as to be turned around upon a vertical

axis within the opening. This door portion carries
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upon it on one side a bed, which may be folded up
[29] to stand vertically against one side of the door
when not in use, and upon the other side appears an
article of furniture or ornament. This may be a

wardrobe with a mirror, a bookcase, or a mantel,
with a gas grate below, or any other suitable or
equivalent piece of furniture. By the revolution of
this structure upon its vertical axis the ornamental
or useful piece of furniture is presented toward the

apartment as long as may be desired, that is to say,

the furniture will appear in the apartment during
the daytime, while the bed in the daytime is concealed
within the recess back of the wall, and may be re-

volved at night, when the furniture will disappear
into the recess and the bed appear in the room, and
may then be dropped to a horizontal position and be
used as a bed. Jordan secures a complete reversi-
bility of the bed structure upon its pivots by an in-

genious arrangement of stops, a fixed stop on one
edge of the door and what he calls a foldable stop
on the door jamto, opposite to the fixed stop. Jor-
dan describes these stops as follows

:

"The door or carrying structure 2 has a pro-
jecting stop 15, which when the door is turned
in one direction, contacts with the corresponding
edge 16 of the opening in the wall A. The op-
posite edge swings freely through the opening
upon the other side to allow the device to be re-
versed, but when in the position just described
the vertical joint may be concealed by a strip 17
which is hinged as shown at 18 so as to be par-
tially turned around and its outer face, when
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thus turned, forms a stop against which the part

15 is arrested when the device has been re-

versed. This structure is locked in either posi-

tion by means of a foot lever 19 having an up-

turned end furnished which engages an opening

in the bottom of the door 2, and which is miade

to noraially engage such an opening by the ac-

tion of a spring 21."

The Jordan bed is represented by a model marked

Exhibit "B," and the Murphy bed, which is alleged

to be the infringing device, is represented by a model

Exhibit "C." The Jordan model is not quite ac-

curate in so far as concerns the structure of the joint

[30] at the left-hand side of the door when the

door is in such a position that the bed is exposed

within the room. The model shows a joint where

the edge of the door and the edge of the jamb, both

being rabbetted, come together in the reversed posi-

tion in a close right-angle joint. As a matter of

fact, the true structure in the patent is disclosed by

a drawing contained in the file-wrapper, and also dis-

closed in Exliibit "F." That is to say, while the

rabbettings are there in each case they do not contact

with each other. The end of the door and the outer-

most end of the jamb form a joint only in the sense

that they are in close contact. This will more clearly

appear by reference to the drawing. It will thus

be seen that when the Jordan door is in the closed

position with the article of furniture exposed into

the room, the stops in question are both to the front,

that is to say, the fixed stop or strip to the left covers

the crack which the door forms with the side of the
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jamb on the left-hand side, and the folding stop

which is also to the front has a strip as part of its

structure which covers the crack on the other side

of the door opening. When the door is swung around
on its central pivots the fixed stop at the left of the

door swings around, ih^ folding stop is swung within
the opening and the fixed stop and folding stop come
together and the bed may then be lowered into the
room.

By inspection of the model C, the Murphy door
structure will be seen to be different in many par-
ticulars. It is, of course, claimed that it is an
equivalent structure. Murphy takes an ordinary
stock door, hinged at the side, as all such stock doors
are, and mounts- upon the back of the door suffi-

ciently far away from the edge to allow proper clear-

ance, a full-sized double bed. In order to provide
for the movement of the bed into the recess it will

be obvious that a structure must be [31] provided
to carry the bed around the wall. Accordingly, we
find that the Murphy bed is mounted on a panel
which in turn is mounted on horizontal stringers or
pieces of wood which he calls spacing devices. The
panel upon which the bed is mounted extends beyond
the inner edge of the door proper. In its closed

position the Murphy door appears either like an ordi-

nary door, or it may have a mirror installed in its

panel, or some other article of furniture, like a pic-

ture, which is flat; it is obvious that to provide for
the operation of the door around its pivots to bring
the bed into the room he could not have a mantel or
other bulky piece of furniture such as Jordan is able
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to use. When the door is opened and swung around

towards the adjacent wall the bed appears mounted
upon its panel, and in that position extending about

two-thirds of the way across the door opening. On
the left-hand edge of the door structure when thus

exposed into the room, Murphy mounts a small

swinging door or panel, which is mounted on the bed

structure proper by spring hinges, the operation of

the hinges being such as to swing the door to the rear

behind the panel. When the bed is in the room this

door is brought around and by means of a latch is

locked into the adjacent jamb of the opening. In

this position of the door, with the bed down, the small

door is seen to be at an angle with the panel and ex-

tending back to the door jamb, and serves to close

the opening thus left and to provide a means in the

nature of a door to pass into the closet or other re-

cess which is back of the bed. Beference, of course,

must be made to the models, and to the drawings in

the letters patent and the file-wrapper, and also to

the drawing Exhibit "F" for a fuller understanding

of the operation of these devices. Some comment
will be made on certain inaccuracies in Exhibit "F"
in the proper place in this opinion. [32]

The claims alleged to be infringed in this matter

are claims 1, 2 and 8, which read as follows

:

1. A reversible wall attachment for apart-

ments consisting of a door structure having

pivots at the center of the top and bottom turn-

able in an opening in the wall, a fixed stop upon

one edge of the door, contracting with the edge

of the opening upon one side, and a foldable stop

adapted to engage and cover the opposite side.
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2. A wall attachment for apartments, con-

sisting of a door or structure having central

pivits at top and bottom and turnable in an
opening in the wall, stops by which a joint is

formed with the edges of the door when turned

in either position, and a latch by which the door

is locked.

8, A wall attachment for apartments con-

sisting of a door or structure having central

pivots at the top and bottom and turnable in

the wall opening, an article of furniture fixed

to one side of the said structure, a bed hinged

to the opposite side of the structure turnable

to stand in a vertical or horizontal position, and
a latch by which it is engaged and held in its

vertical position, to be revoluble with the door

about its vertical axis.

Questions Arising on Claims 1 and 2.

A patent is a written instrument to be construed

according to the same criteria as the Court employs
in interpreting other writings. A liberal construc-

tion must be given the claims to the end that the Gov-
ernment's grant may possess meaning and value ; but
this rule does not warrant the Court in abandoning
the dictates of common sense and giving to the lan-

guage employed a strained and fanciful interpreta-

tion. We must consider the claims as addressed to

the mechanic skilled in the art concerned, and with
his knowledge (including therein by conclusive pre-

sumption, the disclosures of the prior art) and the

assistance afforded by the drawings and specifica-

tions of the patent, determine the limitations within
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which the craftsmen, working in the progressive

development of the art, may not intrude. The in-

ventor must be given the full measure of his reward

:

the progress of improvement must not be throttled.

The [33] same considerations must govern in de-

termining the equivalency of structures.

Let us analyze, first, the Jordan door in the light

of claims 1 and 2. It is seen to be, first, a reversible

wall attachment for apartments, consisting of a door

structure. (2) It has pivots at the center of the top

and bottom, and is tumable in an opening in the wall.

Such a structure will be completely reversible

through an arc of 180 degrees, its front and its re-

verse side being alternately visible from each side of

the apartment wall. Its plane of final rest in both

positions of its revolution is the same. Jordan ef-

fects this result by the peculiar form of his stops.

The fixed stop 15 is a strip affixed to and overlapping

the edge of the door. In the closed position it is (3)

a fixed stop upon one edge of the door, contracting

with the edge 16 of the opening, and in the language

of the second claim, the stop operates to cause a joint

to be foi-med between the edge of the door and its

adjacent jamb. It will also be seen in the drawings

and model, to cover and conceal the crack thus

formied. Simultaneously, the foldable stop is seen

to be a stop to further progress of the door, and (4)

engaging and covering the opposite side, that is, it

engages both the edge of the door and the edge of the

jamb and covers both as well as the crack between

them. In the open position, Jordan's foldable stop

17 has been swung out of the way to allow the door
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and its attached fixed stop, to finish its revolution,

and the two stops then contact with each other to

limit the further movement of the door. At this mo-
ment there is seen to be no stop on the left-hand edge

of the jamb. The model shows one, but the true

Jordan construction is shown in a drawing in the

file wrapper, and in the drawing Exhibit "P." To
save claim' 2 ("stops by which a joint is formed with

the edges [34] of the door when turned in either

position"), we must understand it as implying, not

a joint between the stops and the edges of the door,

but a joint between the edges of the door and the re-

spective adjacent jambs, occurring when the stops

are operating as such. It is a joint in the sense of a

close adjacency such as occurs between the edge of

an ordinary door and its adjacent jamib with the ordi-

nary stop-strip removed. We must also note that in

this open position of the Jordan door, the foldable

stop does not cover anything. In fact, the limita-

tions on the stops in the first claim will be seen not

to fully cover the open position of the door. Finally,

we have a latch to lock the door in either position.

Let us now look at the Murphy structure. 'Some

comment should be made on the model. Exhibit "C,"
and the drawings in Exhibit "F." In the model an
elastic rubber has been attached to the folding ele-

ment 17 to indicate that it is hung on spring-hinges.

In practice, moreover, the door 17 is not relatively

so wide as shown in the model. The latch on this

door is, in practice, the ordinary door-knob and latch.

In the drawing F the Murphy folding element 17.

is shown engaging against the bevelled corner of the
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end of the wall adjacent. In all Murphy installa-

tions seen by me, however, the jamb here is a plane

surface with right-angled corners, and the small

door 17 has a bevelled edge to form an engagement
with the jamb. Again, the dramng in Exhibit "F"
of the Murphy door closed shows the element 17 con-

tacting with the wall within the recess. This is a

fact in dispute. These considerations are material

in determining whether the folding element 17 is in

fact a stop.

Complainant contends that in determining equiva-

lency of structure we must compare the Jordan door

in its closed position with the Murphy door open,

and the Jordan door open with [35] the Murphy
door closed. Whether this necessity of comparison

in reversed positions indicates an essential difference

of operation is not clear; but we may accept com-

plainant's point of view for the purpose of the dis-

cussion.

First, then, is the Murphy door a reversible door ?

Has it pivots at the center of the top and bottom, and
is it turnable in an opening in the wall? Since

Murphy uses the ordinary stock door with a super-

structure on the back, his door can be described as

reversible if the ordinary door can properly be so de-

scribed. It is obvious that, unlike Jordan's,

Murphy's door at each point of rest lies in different,

though parallel, planes. It is hinged instead of

pivoted. The hinges are at the side of the door

proper, and not exactly center even if we look at the

door-structure when reversed into the room. Speak-

ing wdth entire exactness, it does not turn in an open-
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ing; it turns through it. Unlike Jordan's type, the

front of the door is invisible when the reverse side

is turned into the room.

Complainant understands a reversible door to be

one that revolves through an arc of 180 degrees in the

same or parallel plances; respondent restricts re-

versibility to an operation where the two positions

lie in the same plane. While an answer to this

problem' would solve the question at issue, it seems
well to consider the operation of the other elements

of the two devices to see if equivalency is found there.

Viewing, then, the Murphy door in open position,

complainant's counsel (see Exhibit ''P") finds the

fixed stop of the claim in the door-knob, or in the

entire edge of the door. The exact location of this

fixed stop in complainant's view is rather difficult

for me to ascertain from the evidence. But no me-
chanic would make a door-knob a stop where it would
damage the opposing element, i. e., the plaster or

paneling of the wall. One [36] Murphy installa-

tion showed that the knob had hit the plaster, but

this was evidently accidental, due to defective con-

struction, and had been remedied by screwing an or-

dinary rubber-tipped buffer into the baseboard.

Other installations showed a wedge-shaped cleat on
the floor to engage the bottom of the door.

The edge of the door cannot be Jordan's fixed stop,

since that is an additional element added to the door.

Moreover, Jordan's fixed stop is a stop in both posi-

tions
;
the knob or door-edge in Murphy can at best be

a stop only when the door is open.

Furthermore, Jordan's fixed stop "contacts with
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the edge of the opening," and causes a joint to be

formed with the edge of the door, to follow the lan-

guage of the claims. This is also important to Jor-

dan because thereby his stop conceals the crack and

disguises the fact that a door exists. In Murphy, we

are compelled to consider a point on the w-all to be

the '

' edge of the opening, '

' though it is distant from

the edge a space equal to the width of the door. I

am convinced that we cannot give the claims so loose

an interpretation without violating the plain mean-

ing of words.

It is therefore sufficient to dispose of the issue of

infringement arising on the first and second claims

to say that Jordan's "fixed stop on one edge of the

door" does not exist in the Murphy construction.

I deem it important, however, to consider the other

details of the Murphy structure. The folding mem-

ber 17 is used to cover the space between the door

structure, opened, and the adjacent jamb. It ser^'-es

to shut off the apartment from the recess into which

the door reverses and also as a means of access to

that recess, like any ordinary door. So far as the

word "stop" [37] means a covering for an open-

ing, it may be caUed a stop. In Jordan in the closed,

the assumed equivalent, position of the door, the stop

17, both covers the crack and impedes further pro-

gress to the door, the two possible meanings of the

term '

' stop.
'

' Murphy 's small door in the open posi-

tion, however, being hinged, does not impede the for-

ward movement of the door. It is said, however,

that it impedes reversal. This, however, it could not

do—it does not engage the jamb at the proper angle.
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When latched, it prevents the return movement of

the door but that, properly speaking, is the function

of the latch.

Much testimony was offered to prove that in its

folded position it is a stop, and the sole stop, to limit

the closing movement of the door. Here again we

must distinguish between essential and accidental

structures. In the only structure built by Murphy
before this suit was filed, a bed structure set up in

his factory for exhibition purposes, either the hinged

end of the folded panel or the adjacent structure

upon which it was mounted struck the end wall of the

recess, obviously by defective construction. (See

Exhibit "L.") I am unable to determine either

from the rough sketch Exhibit *

'L " or from the tes-

timony whether it was the folding element or the ad-

jacent portion of the door w^hich so struck, but I con-

sider the matter immaterial. Murphy testifies that

when the latch engages, no further stop is necessarj^

that the folded door is ordinarily several inches away

from the interior wall and that contact with the wall

would injure its hinges and mar the varnish of the

door. According to my recollection, some of the

later Murphy installations showed a cleat on the in-

terior wall contacting with the folding member. The

question Avhether the folding member 17 is or is not

a stop being then in doubt we must consider the es-

sential character of the structure. Thus considered,

and in view of [38] fact that the door could be

stopped if necessary by other stops not in contact

with the folding element, I am not convinced that

Murphy's door 17 is a stop. Jordan's folding stop
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is essentially a stop at all times. We do not find

equivalency, therefore, in this regard.

These considerations all point to one conclusion

which forms a final reason for denying infringement.

I am of the opinion that the differences noted point

to the conclusion that the Murphy door has a differ-

ent mode of operation; that it is not one "reversible

on central pivots and turnable in an opening."

Properly speaking, it is not reversible at all. From
the standpoint of its turning movement it turns

around the wall at the side of the opening and
through the opening, not in it. From this point of

view it is, essentially, pivoted or hinged at the side,

not centrally. "Central" refers really to the open-

ing rather than the door when the mode of operation

is considered. It is the Ruggles door (Exhibit 17),

patent #748,563, whose single bed has by appro-

priate improvement been replaced by a double bed
carried on a spacing superstructure. The small

hinged door was put in to cover the resulting opening

and at the same time afford access to the closet.

Questions Arising on Claim 8.

Coming, now, to the eighth claimi, I am likewise

of the opinion that no infringement has been shown.

First, Jordan's structure is centrally pivoted and
turnable in an opening, that is, it is completely re-

versible. This reversible character makes both sides

accessible at all times, an important and I think es-

sential character of the Jordan bed. Mr. Douglas,

Secretary and Treasurer of complainant, testified,

speaking of the Jordan structure : [39]
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"A. One of the advantages was that we were

able to get in and out of the recess without an

additional door. Also, that we could fasten any

piece of furniture on one side of the movable

structure which could be presented into the room
or reversed into the recess as desired—in addi-

tion to the bed being mounted upon the opposite

side. Further than that, the advantage was
this, that in placing a mirror on the front of the

structure or room-side, that we were able to use

that mirror at all times, whether the bed was in

a vertical position or in a horizontal position,

which we never were able to do in our tiltable

wall beds.

Mr. WHITE.—Q. Do you think that is any
particular advantage ?

A. Well, so much so that we are very glad to

back up the patent now.

Mr. TOWNSEND.—Q. Do the users of these

wall beds find that to be an advantage f

A. Yes, so much so, that the sale of these im-

proved Jordan beds has practically eliminated

the tiltable wall beds in the market."

In other words, as I construe the words of the

claim, "a door or structure having central pivots at

the top and bottom, and turnable in the w^all open-

ing" necessarily implies that the pivots shall be cen-

trally located in the opening, as well as centrally lo-

cated in the door.

The Murphy door is hinged at the side of the open-

ing, at the side of the door proper, and only approxi-

mately central as regards the bed structure in rever-
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sal. This does not satisfy the functional limitations

in the Jordan claim.

A second reason claimed by respondent to exist for

finding noninfringement concerned an estoppel

claimed as arising against Jordan as a result of inter-

ference proceedings in the Patent Office. In the Mas-

ter's draft report, so far as it dealt with this question,

the contention of the respondent was sustained.

Upon consideration of objections urged by the com-

plainant, particularly objection number twelve, at

page thirty-seven, I am convinced that my first view

was incorrect and the conclusions founded thereon

erroneous. Following in natural sequence upon the

reasoning which then commended itself to my [40]

mind, I found that the 8th claim was void for lack of

invention. I am likewise now convinced that this

view was error, and that the 8th claim is valid. These

changes do not change, otherwise, the form of my
findings, nor affect the finding that for reasons

already given the respondent has not infringed. The

respondent's objections and the original pages of my
draft report thus set aside will be found in an appen-

dix to this report.

I accordingly make the following findings of fact

and conclusions of law

:

1. That the complainants are the owners of United

States letters patent Number 892,668, issued to C. R.

Jordan, July 7th, 1908, as alleged in said bill of com-

plaint
;

2. That claims 1, 2 and 8 of said letters patent are

valid and patentable combinations.

3. That the respondent William L. Murphy, doing

business as the Murphy Manufacturing Company, has
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not infringed upon the said letters patent, or upon

any of the claims thereof.

CONCLUSIONS OF LAW.
That the respondent William L. Murphy is entitled

to a final decree dismissing the bill of complaint

herein.

Respectfully submitted, this 13th day of October,

1911.

H. M. WRIGHT,
Master in Chancery.

Supplemental Report.

In the proceedings usual in the Master's office for

settlement of the report, the following proceedings

were had:

On September 19th, 1911, the solicitors for the re-

spective parties were notified that the Master's re-

port was in draft and [41] might be inspected in

the Master's office. The respondent was requested to

file suggestions of amendment, with special findings

on or before September 22d, 1911. Complainants

were given until September 27th following to file ob-

jections to said proposed report, and the matter was

set down for Friday, September 29th, 1911, at 1 :30

o'clock P. M., for settlement of said objections and
report. Copy of said notification to solicitors is an-

nexed to an appendix to said report as Exhibit *'B."

Respondent filed suggested amendments as required

on September 22d, 1911, which are hereunto annexed

as Exhibit "C." Complainants filed exceptions to

the report on September 27th, 1911, together with

suggested amendments to the report and special find-

ings which are hereunto annexed in the appendix as
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Exhibit "D." Pages 14 to 21 of the draft report

which were eliminated on settlement of the report are

also annexed in the appendix to this report as Exhibit

"E" to the end that the full history of the case may
be before the Court. On the date named for set-

tlement, September 29th, 1911, the matter was sub-

mitted without further argument, and after duly

considering the objections or exceptions of complain-

ants noted in said Exhibit "D," I have taken the

following action thereon

:

In response to the first exception I have modified

the report in part by inserting on page 8 of the report

after the words "will be seen," on the last line of said

page, the words '

' in the drawings and model. '

'

Exceptions numbers 2 and 3 were overruled.

In response to objection number four the statement

in the draft report objected to on page nine was

omitted in the final report, and cancelled therefrom.

Exceptions 5, 6, 7, 8, 9, 10 and 11 were overruled.

Exception nmnber 12 was sustained, and in conse-

quence [42] thereof, as stated in the report, part

of page 14 and the balance of the draft report was

omitted and suitable substitution made in the final

report as it now appears, the omitted portions of the

draft report being contained in an appendix hereto

as Exhibit "E" as above stated.

In view of the action on the 12th exception, no ac-

tion seems necessary on the 13th exception, and the

14th exception has been sustained in effect in so far

as claim eight has been found in the final report to be

valid.

For the same reason no action has been deemed
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necessary on the 15th exception, the need of which has

disappeared.

The additional amendments to the Master's report,

numbered 16 of the exceptions, have been adopted in

part and denied in part. On October 6th, 1911, I

notified the parties by mail of my action upon the ob-

jections, and notified them further that any further

objections or exceptions they might think necessary

could be submitted on or before October 11th, 1911,

at 9:30 o'clock A. M. on said day, and at the hour of

1 :30 o'clock P. M. on said day I would settle and sign

the final report herein. Copy of said letter is here-

unto annexed in an appendix as Exhibit "F."
On October 10th, 1911, the solicitor for the com-

plainant herein filed a motion to reopen the taking of

testimony, with annexed affidavits in support thereof,

and also exceptions to the report as settled. The mo-
tion and annexed papers is annexed in the appendix

to this report as Exhibit "G" and the exceptions as

Exhibit "H." By a letter to the solicitors for the

parties I thereupon set the hearing of the motion at

the same hour set for the final settlement of the re-

port, that is, October 11th, 1911, at 1 :30 o'clock P. M.
of said day. Accordingly, on said day [43] and
hour the parties appeared before me by their counsel,

and proceedings were had which were taken down in

shorthand and are contained in the transcript of evi-

dence herein as pages 272 to 284, inclusive. So far

as the motion concerned the taking of further testi-

mony with respect to matters occurring during or

prior to the hearing of the case the motion was de-

nied. With respect to certain changes in structure
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alleged to have been made after the submission of this

matter, and specifically on or about the 22d of Sep-

tember, 1911, the motion was granted over the objec-

tion of the respondent, and tlie testimony of F. E.

Maynard was taken and a drawing. Exhibit "M," in-

troduced in evidence. The theory of this ruling was,

and was so announced, that the testimony would make

no difference in the report, and further that though

there was doubt as to its admissibility, the Master

considered it proper that the full case should be in

evidence before the Court. At this hearing respond--

ent's counsel desired certain changes of a minor char-

acter made in page 12 of the original report, which

were taken under submission so that I could review

the evidence on the matter. Having found that the

evidence was not conclusive either way on this point,

I have rewritten page 12 so as to indicate that fact,

and have slightly changed its phraseology in an-

other sentence which had apparently created doubt

in the mind of complainant's counsel as to my mean-

ing. The original page which has been now changed

is aimexed in the appendix to this report as Exhibit

"I" for the information of the Court.

At the proceedings had before me on October 11th,

1911, it was stipulated by the parties that the objec-

tions and exceptions made and filed before the Mas-

ter, so far as the same were overruled by him, should

stand as the exceptions to the report upon which

hearing would be had before this Court, and that the

[44] filing of further exceptions in the Clerk's office

would be waived.

Now, therefore, the report and objections thereto
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having been fully considered, I bave finally settled

and signed the same tbis 13tb day of October, 1911.

Respectfully submitted,

H. M. WRIGHT,
Standing Master in Cbancery. [45]

[Exhibits to Master's Supplemental Report.]

Exhibit "A" [to Master's Supplemental Report].

At a stated term, to wit, the March term, A. D. 1911,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the Courtroom in the City and County of San

Francisco, on Thureday, the 11th day of May, in

the year of our Lord one thousand nine hundred

and eleven. Present: The Honorable WILL-
IAM C. VAN FLEET, District Judge.

No. 15,293.

MARSHALL & STEARNS CO. et al.

vs.

MURPHY MANUPACTURING CO. et al.

Order Referring Suit to Master in Chancery.

By consent of both sides, it was ordered that this

suit be and the same is hereby referred to H. M.

Wright, Master in Chancery of this court, to take and

return the evidence herein and report to the Court

his findings of fact and conclusions of law thereon.

I hereby certify that the foregoing is a full, true

and correct copy of an Original Order made and en-

tered in the therein entitled cause.



52 Marshall & Stearns Company et al.

Attest my hand and the seal of said Circuit Circuit

Court this 11th day of May, A. D. 1911.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Maling,

Deputy Clerk.

[Endorsed]: Filed May 11/11. H. M. Wright,

Master. [46]

Exhibit *'B" [to Master's Supplemental Report].

United States Circuit Court, Ninth Circuit, Northern

District of California.

Office of the MASTER IN CHANCERY, 214-215

United States Courthouse and Post Office Building.

San Francisco, Cal.,

September 19, 1911.

To Charles E. Townsend, Esq., Solicitor for Com-

plainant, Marshall & Stearns Company, and to

Wm. K. White, Esq., Solicitor for William L.

Murphy, Respondent:

In the matter of Marshall & Stearns Company vs.

Murphy Manufacturing Company et al., number

15,298 on the register of the Circuit Court of the

United States for the Ninth Judicial Circuit, North-

ern District of California, the Master's report in said

matter is in draft in the form of an opinion and may
be inspected in the Master's office. Copies, if de-

sired, may be obtained from the Master's reporter,

Mr. Eckhoff. The report finds in favor of the re-

spondent.

The respondent may have until Friday, September

22d, 1911, to file suggestions of amendment to said re-

port along the lines suggested in said opinion, and as
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part of said suggestions of amendment special find-

ings. Copy thereof should be served prior to said

date upon opposing counsel. In accordance with

Rule 52 of the Circuit Court complainant's counsel

may have until Wednesday, September 27th, 1911, to

serve and file his objections to said proposed report,

and on Friday, September 29th, 1911, at 1:30 o'clock

P. M. the master will pass on said objections and set-

tle said report.

Yours truly.

Master in Chancery. [47]

Exhibit "C" [to Master's Supplemental Report].

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Corpo-

ration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY and

WILLIAM L. MURPHY,
Respondents.
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Respondents' Suggested Amendments to Master's

Report.

FINDINGS OF FACT.

1. That the respondent William L. Murphy has

not infringed upon the letters patent sued on, to wit,

United States letters patent No. 892,668, issued on

July 7, 1908, to Charles R. Jordan for "Apartment

Wall Furniture" or upon any of the claims thereof.

2. That claim 8 of said letters patent is void for

want of invention.

CONCLUSIONS OF LAW.

1. That the respondent William L. Murphy is en-

titled to a final decree dismissing the bill of complaint

herein with costs to the respondent.

Respectfully submitted,

MILLER & WHITE,
Solicitors for Respondent.

[Endorsed] : Filed Sept. 22, 1911. H. M. Wright,

Master in Chancery. [48]
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Exhibit "D" [to Master's Supplemental Report].

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Corpo-

ration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Exceptions on Behalf of the Complainants to the

Proposed Report of the Master on Final Hear-

ing.

And now come Marshall & Stearns Co. and Charles

R. Jordan, complainants, and except to the report of

H. M: Wright, Esq., the standing master, and for

cause of exception show

:

1st. That the Master has in said report stated

that (bottom of page 8), with reference to stop 15

with the Jordan device in closed position (referring

to claims 1 and 2), "It also will be seen to cover and

conceal the crack thus formed"; whereas the Master

ought to have found that, "although the drawings of

the patent show the stop 15 covering and concealing

the crack thus formed, neither claim is limited to a

fixed stop which must 'conceal' the crack formed with

the door in this position. In fact, claim 2 simply



56 Marshall d- Stearns Company et al.

calls for 'stops by which a joint is formed with the

edges of the door when turned in either position';

and claim 1 simply states that this fixed stop must be

'on one edge of the door and must contact with the

edge of the opening upon one side.'
"

2d. That the Master has in said report (top of

page 9) stated that, *'the foldable stop is seen to be a

stop to further progress of the door, and (4) engag-

ing and covering the [49] opposite side, that is, it

engages loth the edge of the door and the edge of the

jamb and covers both as well as the crack between
them"; whereas he should have held that claim 1 re-

quires "a foldable stop adapted to engage and cover

the opposite side," and that claim 2 simply calls for

''stops by wdiich a joint is formed with the edges of

the door when turned in either position."

REMARKS.
Neither claim calls for a "foldable stop" (as in-

ferentially indicated by the Master), which "engages

both the edge of the door and the edge of the jamb
and covers both as well as the crack between them."

It so happens that the patent shows the foldable stop

doing thus, but it is important to distinguish between

the actual phraseology of the claim and the showing

in the patent so as not to deprive the patentee of the

proper application of the doctrine of equivalents.

3d. That the Master has in said report (middle of

page 9) stated that, "In fact the limitations on the

stops in the first claim will be seen not to fully cover

the open position of the door"; whereas the Master

ought to have found that, "from the very nature

and mode of operation and reversibility of these
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structures, it would appear that the stops of claim

1 do refer more particularly to the arrangement and

position of the door structure when in one certain

position, that is, more particularly the closed posi-

tion, but that should not be considered as a necessary

limitation on the scope of the invention or deprive

the patentee of the proper application of the doctrine

of equivalents."

REMARKS.
It would seem that some such revision of this sen-

tence should be made as otherwise it carries the idea

that the claims [50] are very limited and seems to

be in contravention of the proper application of the

doctrine of equivalents.

It is quite true that claim 1 is phrased to cover one

particular position, or the closed position of the Jor-

dan structure ; but we think that the Master's state-

ment should be expressed in the affirmative rather

than in the negative and without implying a limita-

tion of the claim by legal construction.

4th. That the Master has in said report (page 9)

stated that, "In practice, moreover, the door 17 is not

relatively so wide as shown in the model"; whereas

the Master ought either to have omitted said state-

ment or found that, ''said model including the door

17 is in substantial conformity with the actual de-

vices of the defendant and alleged to be infringe-

ments of the Jordan patent; such discrepancies as

there are being incident to the making of a small

model and the use of obvious mechanctal equiva-

lents, for instance, the use of the rubber band in place

of the spring hinges, and the use of a pivoted latch
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on the element 17 instead of a sliding latch as actu-

ally used in full sized devices of the defendant.
'

'

REMARKS.
Mr. Murphy admitted on cross-examination, page

174 record, that the model C was in substantial con-

formity with the beds he had made.

Mr. Maynard has also made clear in the record

that this model is in substantial conformity with the

actual Murphy beds except with regard to the fold-

ing, black, interchangeable panel on the side of the

jamb.

As to the proportional size of the member 17 of

Murphy to the rest of his hinge structure, I am reli-

ably informed that this is made according to scale,

and, I believe on actual measurement, will be found

to agree with the proportions given by [51] Mr.

Murphy (pages 170 and 171 record) ; i. e., on a 39-

inch door of Murphy the bed" extends 21 inches past

the hinges of the door; on a 36-inch door the bed

extends 24 inches ; and on a 34-inch door the bed ex-

tends 22 inches past the hinges.

With the first two types of doors he uses a 17-inch

stop 17, and on the smaller device he uses a 14-inch

stop 17, that is to say, in the two larger t>T)es of de-

vices the proportion of the small door to the main

carrying panel is as 17 to 60 ; and of the smaller struc-

ture as 14 is to 55. I believe that statement of the

Master as it now stands should be corrected so as not

to reflect upon the complainant.

5th. That the Master has in said report (top of

page 10) stated that, "Again, the drawing in Exhibit

'F ' of the Murphy door closed shows the element 17
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contacting with the wall within the recess. This is

a fact in dispute. These considerations are material

in determining whether the folding element 17 is in

fact a stop" ; whereas the Master ought to have found

that, "the drawing in Exhibit 'F' of the Murphy

door shows, and practically all of the doors inspected,

show the element 17 contacting within the wall within

the recess.

It is true that the defendant. Murphy, expressed

surprise that this folding member 17 came in con-

tact with the wall within the recess, and his surprise

is evidenced by the visit he made with Mr. Maynard,

complainant's expert, whom he invited to make an

investigation of the doors to determine this point

(Maynard 252-256 record).

In spite of the denial of the defendant, the evi-

dence shows conclusively that the folding element 17

is, in fact, the stop actually employed to retard the

inward movement of the Murphy structure about its

hinges. [52]

REMARKS.
This question of the folding member 17 engaging

the inner wall of the recess so as to form a stop and

thereby arrest the further swinging of the Murphy

door in that direction, is material to a correct decision

as to infringement by the Murphy doors.

It would seem that the testimony was very posi-

tive to the effect that this folding member 17 did

actually come in contact with the inner wall of the

recess and stop the swinging of the door. It is true

that Murphy attempts to wiggle out of his situation,

and in various places in his testimony he suggests
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that the post on which his door is hung might he a

stop, or he migJit put some other stop somewhere

between the hinges and the adjacent edge of the in-

turned member 17.

Mr. Maynard shows, and common sense indicates,

how any such form of stoppage on a three or four

inch leverage, with a moving mass of two or three

hundred pounds, would result in wrecking the door.

(Record 246.)

Furthermore, permit me to call the Court's atten-

tion to the fact that Murphy has, since the conclusion

of the testimony in this case, put a bead or stop strip

along the side of the door jamb opposite the side of

the opening upon which the hinges are, against which

stop strip or bead the door closes and stops. This

structure I saw in Mr. Murphy's store not later than

Friday last, September 22, 1911.

This stop strip is, in a way, similar to the stop

strip of an ordinary door and to the stop strip F
which we originally had on the complainant's model.

Not one iota of evidence was introduced by the de-

fendant to show that he used any other means of stop-

ping the inward swinging of his door than the

engagement [53] of the folding stop 17 against

the inner wall of the recess. He also expressly dis-

claimed the use of a stop strip against which the door

could close and stop. He merely suggested he might

depend on the jamb adjacent to the hinges to provide

the stop, a most impractical suggestion.

It might be significantly asked why the defendant

does not adopt some of the stop means he suggested

might be employed. And why has he abandoned the
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stopping of the door by the engagement of the panel

by the inner walls of the recess. And why does he

adopt the method of stopping by the usual stop bead,

especially after he and his counsel made such a point

that the jamb of his door opening opposite the hinges

was perfectly flush and there was nothing there to

stop the door? There must always be some means

to stop the door swinging in. The only means that

Murphy has shown ever to have used, other than his

remodeled means of the stop b(^ad on the jamb, was

the folded member 17 engaging against the inner side

of the recess.

In connection with this I wish to call the Master's

attention to my own remark at the trial, after we had

all visited some of the Murphy installations, to the

perfectly obvious fact that in all the Murphy instal-

lations we looked at, that tJiis folding member 17

came in direct physical engagement with the inner

wall of the recess and formed the stop for the further

movement of the door (see page 179), where counsel

said :
"—at the time I called your Honor 's attention

to observe how behind the door, that little foldable

member 17 of Murphy when it was against the inside

of that door and when the door was reversed and

closed and the bed in the closet manifestly formed a

stop to maintain the door structure parallel with the

wall, and also that the jamb of the door opposite his

hinges is flush, and there is nothing on that side like

the ordinary rabbet to stop the door." [54]

At that time Murphy was endeavoring by hook and

crook to evade committing himself to what he knew

was the truth, that in all of his doors his little folding
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stop 17 engaged, and he intended that it should en-

gage, the wall of the recess to check the sv^igining

of his heavy structure before he latched his door in

closed position.

There is most positive and direct proof on behalf

of the complainant that this engagement did take

place in the structures investigated by the Court and

witnesses (see Mr. Maynard 241 and 245), and again

pages 246, 247, 252, 253 and especially pages 254 and

255.

(Pages 254 and 255.) Mr. Maynard testified that

while it was apparent that the samjDle bed in Mur-

phy's store had its foldable member 17 in engagement

with something which stopped the movement of the

door, the fact that this sample bed was rather crudely

set up led him "to make particular examination of

other door structures (of Murphy) as actually estab-

lished in an apartment on Hyde Street, and also in

an apartment on Taylor Street." (These are the

apartments which we visited with your Honor.)

Continuing, Mr. Maynard says

:

"And, in view of the fact that the sample bed of

Murphy was but a temporary structure, and is used

as a sample to illustrate the bed construction, and

does not represent an actual apartment, and neces-

sarily since a temporary wall to which a door struc-

ture is mounted would not embod}^ conditions as actu-

ally met in various apartments, I therefore took par-

ticular notice of the means for stopping the swinging

of the door closer when the panel member 17 was car-

ried into the recess by the reversal of the door. In

every one of these instances, which are actual install-
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merits of the Murphy bed in apartment houses, [55]

the panel member 17 positively and actually engaged

the rear ivall, or that portion of the wall which would

be within the recess, and Mr. Murplry himself, in en-

deavoring to ascertain where the actual point of con-

tact was, took a piece of paper, tvhich I loaned to him,,

and inserted it along the jamb adjacent the pivots

or hinges, and in all of these installments there urns

a decided space sufficient to permit the insertion of

this piece of paper which, by the tvay, is three-ply

when folded. The only remaining stop then which

was visibly indicated, was the engagement of the

panel member 17 with the baseboard of the wall

within the recess—

"

"Mr. TOWNSEND.—Q. In any of the actual in-

stallations did you see any evidence of tlie end wall of

the recess contacting with the door, or the stop?

A, Absolutelj^ none.

Q. What was your conclusion from the facts ex-

hibited to you by the actual operation of these de-

vices to-day of Murphy as to the forming of a stop

for the inward movement of the panel, in Murphy?

A. My conclusion is that the foldable panel mem-
ber designated 17 is the member which limits the re-

versing movement of the door, and this in two in-

stances I remember particularly, because there is the

latch at the edge of the panel, and in these two in-

stances the inner wall of the recess, which was in the

position to be engaged by this latch had been recessed

so that there was an actual clearance for the knob of

the latch and the wall ; in other words, the latch itself

did not interfere with the wall on account of a recess

;
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and particularly in the Hyde Street apartments this

had been made evidently by the carpenter and was

specially gouged out—in one of the other models the

depression might [56] have been caused by the

handling of the knob or it might have been chiseled

or gouged out by hand; so that it clearly indicated

that in an ordinary apartment house where the usual

wall is constructed, which may be 2 or 3 or 4 inches

thick, that the space occupied by the wall would bring

one of its faces so close that the panel 17 would en-

gage it to stop."
'

' Q. What would happen in that case if you would

leave off the Murphy foldable stop 17 when the bed

swung into the closet, in all those instances that you

say of that installation "?

A. If the foldable stop 17 were omitted, the effect

would be that the momentum of the door when being

swung to carry the bed into the closet, would be that

a strain would be applied to the hinges so that these

would be unlossened, and this would be on account

of the reason that the panel being absent, if the face

of the jamb and one opposite edge of the door struc-

ture were so close, then the stopping effect would be

at the immediate two facing surfaces, and the weight

of the door would tend to withdraw the screws hold-

ing the hinges ; that would be because the door would

not be stopped and could swing further toward the

inner surface of the recess by the omission of the

panel.

Q. That would not be desirable, would it?

A. I should hardly think so."

Inasmuch as your Honor says, again, on page 12
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that the matter seems to be in doubt as to the actual

contact, it is respectfully requested that, if after re-

viewing the evidence this doubt still exists in the mind

of the court, we may be entitled to have further tes-

timony educed on this point.

The Master may, before the case leaves his hands,

reopen for good cause shown, to hear further evi-

dence.

Central Trust Co. v. Richmond Co., 69 Fed. 762.

In this case one of the parties petitioned the Mas-

ter to [57] reopen the case and give him an op-

portunity to put in certain material testimony which

he had inadvertently omitted to offer, which petition

was granted.

The Master, after hearing the matter, determined

to reopen the case and hear the evidence. This was

done after he had prepared a draft of his report,

giving counsel notice of same, but it had not been

regularly filed in the court, so as to take it out of his

power to act.

The Court held that under the facts it was his duty

to reopen the case.

6th. That the Master has in said report (page 10)

stated that, ''Since Murphy uses the ordinary stock

door with a superstructure on the back, his door can

be described as reversible if the ordinary door can

properly be so described. It is hinged instead of

pivoted. Speaking with entire exactness, it does not

turn in an opening; it turns through it"; whereas

the Master ought to have found that, "the Murphy
bed-carrying panel is pivoted or hinged not exactly

centrally but approximately so; there being in the
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actual installations of the Murphy structure about

two-fifths (%) of the panel on one side of the hinges

and three-fifths (%) of the panel on the other side

of the hinges; the panel being mounted on a door of

ordinary stock design would be somewhat wider than

the stock door and with very much heavier hinges so

that they can carry the weight.

"The fact that Murphy's door has a hinge type

of pivot is immaterial because a hinge necessarily im-

plies a pivotal arrangement of one part which is to

be revolved about another part. Inasmuch as the

opening in Murphy is only on one side of his hinges

or pivots, while in Jordan the opening is on both

[58] sides, it is apparent from the evidence and

from the operation of these devices that Murphy's

opening enables one to have inigress and egress to

the closet and also for the bed to move in and out of

the cloiset, which are the essential functions of Jor-

dan's opening. Both Murphy and' Jordan have

their beds traverse their respective openings, assum-

ing the opening to be a narrow vertical plane con-

necting the door jambs, and in each case when the bed

is in its respective recess it is on one side of this

plane, and when the stinicture is revolved to bring

the bed into the room, the bed is on the other side of

said plane.

"For all substantial purposes and intents the

Murphy door (and by door is meant the entire bedr

carrying panel because that is the essential function

of the movable structure) is tumable in or through

the opening, and is pivoted approximately cen-

trally."
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REMARKS.
It is believed that the Master's distinction that

the Jordan door structure turns in an opening, but

that the Murphy structure does not turn in an open-

ing but through an opening, and tha,t Murphy's is

"hinged instead of pivoted," is hypercritical, and if

such refinements are to be employed in the construc-

tion of patents, it is safe to say that it never v^ould

be possible to successfully maintain an infringement

suit against any artful or cunning defendant who is

able to shift the parts of a patented device or change

their form so that they look a little different from

the patented article and yet accomplish the desired

end in only a colorably different manner.

On this question of interpretation it seems proper

to call the Honorable Master's attention to what

some of our courts have had to say; for instance.

Judge Putnam, speaking for the Circuit [59]

Court of Appeals for the First Circuit in Hatch Stor-

age Battery Co. v. Electric Storage Battery Co., 100

Fed. 975, 981, said:

"We have next to consider how far the patent in

issue covers Brush's invention within the limits

which we can clearly concede to it. We mil first

look at the specification. Here we are met by the

respondent with the proposition that the word 'sup-

port' is everywhere present, and that, instead of giv-

ing to it the comprehensive construction ordinarily

given it, it must be limited in the narrow way
claimed by the respondent, as we have pointed out.

On the other hand, according to the rules stated in

Reece Button-Hole Mach. Co. v. Globe Button-Hole
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Mach. Co., 10 C. C. A. 194, 61 Fed. 958, we are not

pei-mitted, in litigation of this character, to give any
word a particular interpretation when it is fairly

capable of another one which will enable the patent
to cover the actual invention. Not only does the

word 'support' include bearing weight, but it is also

used by the student, and understood in common
phraseology, as covering 'to keep from falling,' and
other kindred expressions. It certainly is capable of
a liberal interpretation for the purposes which we
have before us."

In Eeece Button-Hole Mach. Co. case cited, 61 Fed.
961, which is a leading case, Judge Putnam again
speaking for the same court expressed the same view
at somewhat more length, and which view is the one
commonly followed in patent practice. This case is

particularly called to his Honor's attention, begin-
ning page 960. In this Buttonhole case the claims
were directed to the particular movement of one part
of the machine with respect to a stationary paii: of
the machine. Nowhere in the specification was it

suggested that the movable part of the patented ma-
chine could be made stationary and the stationary

part be made movable. [60]

In claim 5, for instance, there was the following

:

''the needle bar, by the movements imparted to it

longitudinally and laterally of a buttonhole by the
said frame, is caused to ti^avel backward in a substan-
tially straight line until near the eye of a buttonhole,
then backward and outward and inward, then for-

ward and inward, to follow the contour of the edge
of the enlarged eye part of the buttonhole, and then
forward," etc.
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After quoting part of the above the Court said,

''Other expressions of like character appear^ with
more or less positiveness and fullness, in nearly all

the other claims, and in various parts of the specifica-

tions; and nowhere throughout the patent is found
any indicating that the frame might be fixed and the

plate movable"; thereupon follows a splendid expo-
sition of the nature of a patent grant and the manner
in which it should be interpreted, but I will only
quote a few sentences and ask the Court to please

carefully read this case.

Judge Putnam says:

"Specifications and claims have not yet fallen into

such settled forms as to enable the courts to construe
them, in any considerable part, with such certainty

as they construe many words and phrases in formal

instruments at the common law; but, on the whole,

the entire subject matter must be taken together for
effectuating the true purpose of the transaction, as

contracts and wills, which are so frequently drawn
informally, are usually construed. The leading rule

which we have given has been constantly restated by
the text-writers and the courts as having full applica-

tion to patents. They make use of such expressions

as 'ut res magis valeat quam pereat'; that 'a patent
should be construed in a liberal spirit, sustaining the

just claims of the inventor'; that the titles by which
patents are [61] held 'should not be overthrown
upon doubts or objections, capable of a reasonable
and just solution in favor of their validity'; that 'in

construing a patent the Court will remember that the

specification and claims are often unskillfully
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drawn' ; and that 'the claim shall be construed, if pos-

sible, to sustain the patentee's right to all that he has

invented. ' It is true the general rules we have stated

include the subordinate principle, which applies

everywhere, that they are not to be 'carried so far as

to exclude what is in the patent, or to interpolate any-

thing which it does not contain.' It is impossible,

however, to carry this to the extent of applying to

patents as fully as it is applied to instruments in gen-

eral, the maxim, 'Enumeratio unius exclusio alte-

rius.' With the aid of the doctrine of equivalents,

the courts are constantly engrafting on specifications

and claims w^hat they do not contain in the same sense

in which the letter of ordinary instruments is re-

quired to contain matter on which the parties rely.

To extend, in disregard of this fact, the rule against

interpolations to any particular case, requires either

that the patent relate to such mere matters of form or

detail that interpretation by exclusion becomes just

and reasonable, or that the specifications and claims

be so phrased as in fact to contain a clearly intended

exclusion, or the equivalent thereof. In the opinion

of the Court, the ingenious presentation of the de-

fense in this case overlooks this last principle."

Continuing the Court said:

"In Manufacturing Co. v. Adams, 151 U. S. 139,

144, 14 Sup. Ct. 295, the Court said

:

" 'But when, in a class of machines so widely used

as those in question, it is made to appear that at

last, after repeated and futile attempts, a machine

has been contrived which accomplishes [62] the

result desired, and when the patent office has granted
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a patent to the successful inventor, the Court should

not be ready to adopt a narrow or astute construc-

tion, fatal to the grant.'

"This applies directly to the facts of the case at

bar."

*'The practical effect of this defense is to maintain,

in substance, that the entire novelty of Reece 's fifth

claim, which we will use for illustration, turns on

the fact that the plate is fixed and the frame moves.

In other words, Reece stands no better practically,

on the construction put by the defense on this claim,

than if he had found a stitching mechanism in all

respectsi the same as that invented by him, with all

the elements which go into it, but anticipating him,

and had combined it with a fixed plate. As the prin-

ciple of his stitching mechanism is clearly such that

the relative movements betAveen it and the plate are

essential, while the absolute movements—that is,

whether the plate moves or the frame moves—are

nonessential the proposition of the defense, if main-

tained, destroys, through the phraseologj^ of the ap-

lication and claims touching matters thus nonessen-

tial, the entire value of this most unportant, useful,

and hitherto profitable invention. A suggestion of

such trivialit}' as is involved in a construction which

will produce such a result cannot be well accepted. '

'

Judge Putnam also refers to the leading case,

Winans v. Denmead, 15 How. 330, which case has

probably been cited with approval and followed in

more instances in patent litigation in this country

than any other case.

The Court said

:
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"Winans v. Denmead related to the peculiar con-

struction of cars for the transportation of coal, and

the patent was granted in 1847, after the enactment

of all the statute provisions [63] the existence or

re-enactment of which the defense can rely on.

Eailroad Co. v. Mellon, 104 U. S. 112, 118. The

specifications in Winans v. Denmead described only

a conical form, and the claim (page 342) was, by

its letter, strictly limited to the frustrum of a (-one.

There was nothing whatever in the patent to show

that the patentee ever had in his mind any form

except the conical. The alleged infringement was

by use of the octagonal form. Yet the Court made
the clear distinction appearing on page 343, as fol-

lows :

'* 'Undoubtedly there may be cases in which the

letters patent do include only the particular foiin

described and claimed. Davis v. Palmer, 2 BrocR,

309, Fed. Cas. No. 3,645, seems to have been one of

those cases. But they are in entire accordance with

what is above stated. The reason why such a patent

covers only one geometrical form is not that the

patentee has described and claimed that form only;

it is because that form only is capable of embodying

his invention; and consequently, if the form is not

copied, the invention is not used. Where form and
substance are inseparable, it is enough to look at the

form only. Where they are separable, where the

whole substance of the invention may be copied in

a different form, it is the duty of courts and juries to

look through the form for the substance of the in-

vention,—^for that which entitled the inventor to his
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patent, and which the patent was desi^^ned to secure.

Where that is found, there is an infrini^ement ; and

it is not a defense that it is embodied in a form not

described, and in terms claimed by the patentee.'

' * The Court further remarked—which is a ejeneral

rule, applicable to the case at bar—as follows

:

" 'Patentees sometimes add to their claims an ex-

press declaration to the effect that the claim extends

to the thing [64] patented, however its form or

proportions may be varied. But this is unnecessary.

The law so interprets the claim without the addition

of these words.

'

"Applying the principles of construction and the

law of equivalents already stated in the way in which

we are bound to apply them, there is not sufficient in

any or all of the expressions in the patent at bar re-

lied on by the defense to justify us in holding that

they amount to such a positive exclusion, arising

either from the nature of the invention or from the

necessary force of the words themselves, as "will de-

feat a charge of infringement of all the claims' in con-

troversy, merely on account of a change in the method

of producing relative movements of the parts, involv-

ing in itself no invention and producing no result es^

sentially new. '

'

Therefore it would seem that the suggestion of the

Master that the Murphy door turns "through" an

opening and not "in" an opening, and uses "hinges"

and not "pivots," and is not "centrally pivoted" or

is not "reversible," is practically interpreting the

Jordan patent out of existence. That a hinge is a

pivot seems so elementary as to need no discussion.
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What is a hinge as distinguished from a pivot?

Mr. Prost, who can scarcely be called an impartial

witness, reluctantly admits (page 158) on cross-ex-

amination, "A hinge may be a pivot, but a pivot is

not a hinge." Of course he knows that a hinge is

always a pivot. The claims use the more generic

expression pivot, and it is submitted A^dthout fear of

contradiction by anyone having a knowledge of

meclianics that the Murphy structure is pivoted.

The fact that it is the particular kind of a pivot

known as a "hinge" is immaterial. The real point

is that both the Murphy and Jordan structures turn

or pivot about a fixed point. [05]

In the Century Dictionary and Cyclopedia,

"pivot" is defined "a pin on which a wheel or other

object turns; a turning-point; pivot as a verb, "to

turn or swing on a pivot, or as on a pivot; Jiinge."

This should be sufficient to dispense with the

frivolous contention of the defendant that his bed

is not pivoted.

As to whether the Murphy door is "centrally" or

"approximately centrally" pivoted at top and bot-

tom, in the first place we are not to give too narrow a

meaning to the word "door." That word is only a

convenient mode of expression used by Jordan in

his patent and by the parties to indicate the frame or

panel, or revolving sti-ucture for the bed. What-

ever this door or door structure is, it must have the

capacity of revolution through an arc of 180° ; it

must be stopped by some means at the end of each

arc of revolution; and it must have the aforesaid

capacity as a support and carrier for the bed, in ad-
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dition to the function of a closure for tlie recess f)p(ni-

ing.

Jordan's door is frequently spoken of in his pat-

ent, and has been referred to by the witnesses as a

'*door," or "frame," or "panel," and your Honor

in your proposed report (bottom of page 3) speak-

ing of Jordan says "his structure, speaking gener-

ally, of a door or frame in the nature of a panel,"

etc.

Murphy himself refers to his revolving structure

which carries the bed as a "panel." In the model it

is the part which is marked with two horizontal red

pencil lines. The fact that it is mounted on the back

of the structure which he, Murphy, calls his "stock

door" is immaterial because the two parts are rigidly

united and turn in unison and they are as if made

in one single piece and act as one.

"Infringement is not avoided by simply dividing

one element of the patent in two parts, so arranged

that the action of one [66] necessarily causes the

action of the other in the same way as though they

were one, and their combined operation performs the

same function and produces the same results as the

device of the patent.
'

'

Westinghouse et al. v. New York Air Brake Co.,

59 Fed. 581 (affirmed 63 Fed. 962).

(We invite the Court's attention particularly to

this case, as it is one often cited and followed.)

Page 597 of the Westinghouse case cited several

other instances showing it is but a colorable change

to put together two pieces in the form of one or vice

versa to split one piece up into two parts where for



76 Marshall d Stearns Company et al.

all practical purposes the parts are as "formed in

a single piece."

Mr. Murphy himself repeatedly refers to his bed-
cai-rying "panel" (pages 171, 181, 182). On page
181 he says: "the bed is set 53^ inches fi^om the outer
edge of the door where the latch is. Then the panel
is about 4 foot 5 on a four foot three inch bed, mak-
ing a total of panel and door combined amounting
about to four feet eleven inches." Please to note
the "panel and door combined" (as is also true in

Jordan)

.

At the top of page 182 Murphy says: "Well, I

will say than that we sold no thirtv^-inch doors that
did not have a shorter panel on, consequently making
the full sized panel narrower by two inches or two
and a half, something like that."

**XQ. If I underetood your testimony, it was that
you had 36 inches on one side of your hinge and that
you had 24 indies on the other f

A. Approximately.

XQ. That would make your entire door structure

as we look at it, represented by these vertical hori-

zontal lines, five feet, wouldn't it?

A. Yes, approximately. It is less, but I took that

approximately, not thinking it would be necessary

[67] to bring out the narrow panel that we put out

on similar doors. Truthfully, it is less than four
feet ten inches. On the three foot door we have a

narrower panel than on any width we sell."

Next, that this panel of Murphy is "centrally"

pivoted or approximately so. Upon direct examina-

tion (pages 170 and 171) Murphy testifies as follows

:
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**Q. In regards to the construction or rather to the

structure upon which the bed is mounted in that de-

vice, how is it hinged centrally or otherwise %

A. I can tell you by the blue-prints there. If you
will let me have it I can give you very exact figures,

1 think.

Q. I will refer you to this blue-print and using

that as a basis ask you to answer the question.

A. It depends on the size of the door that the bed
is mounted on. On those that would be on a three

foot three door or 39 inches wide, the bed extended

21 inches past the hinges of that door, making 21
inches on one side and 39 on the other. On the three

foot door the door is 36 inches wide and the bed
extends 24 inches or 3 inches farther, owing to the

door being 3 inches narrower, when the bed extends

3 inches farther past the hinges, making it 36 and 24
inches or 3 feet and 2 feet. Then on the smallest

door that we sell of those kind, the 34 inch door or

2 foot 10, the panel on them is 47 inches wide. The
door 34 inches and it extends past 22 inches. The
reason of the difference here the panel is narrower
than on any of the others with the same size bed,

owing to an improvement that was made before we
put any of those out. The bed extends 22 inches,

that is 55, the smaller door is 14. The opening does

not measure quite 14 inches, but the slant of the little

door makes it an inch or so wider than if it was
square across."

Thus it would seem from Murphy's own admission
that [68] his bed-carrying panel is pivoted, at

least approximately centrally, at top and bottom-
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because hie states that the pivots or hinges (whatever

we call the points upon which the bed structure

turns) are so disposed that approximately 2 feet of

panel is on one side of the hinges and 3 feet on the

other. That certainly is far different than pivot-

ing the panel at one edge as proposed by Euggles.

Finally as to the question of "reversibility," at

the bottom of page 10, your Honor says that "an

answer to this problem would solve the question at

issue." It seems hardly possible how there could

be any question of the reversibility of the "door or

frame in the nature of a panel" which carries the

Murphy bed; and in fact the only evidence offered

to the contrary is that of the witness, Mr. Prost, who

manifestly considered himself a special counselor for

the defendant and whose mechanical and technical

experience and knowledge must be seriously ques-

tioned when he says a hinge is not a pivot and that

a Murphy panel is not revei'sible.

The Century Dictionary and Cyclopedia defines

reverse as follows

:

"1. To turn about, around, or upside down; put

in an opposite or contrary position; turn in an op-

posite direction, or through 180° invert.

"2. In mach., to cause to revolve or act in a con-

trary direction; give an exactly opposite motion or

action to, as the crank of an engine, or that part to

which the piston-rod is attached.

"3. In general, to alter to the opposite; change

diametrically the state, relations, or bearings of.
'

'

"Reversible; capable of being reversed."

I have already pointed out that it is incorrect to
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consider [69] only part of the Murphy revolving

bed-carrying structure as the "door," because the

essential quality of the door is that it forms a sup-

port by which the hed can be reversed ; in other words,

the bed-carrying structure or "frame in the nature

of a panel."

Mr. Maynard points out (page 43) what should

really be considered the Murphy "door." He says:

"A. The Murphy model shows a door hinged at a

point which is approximately the center of the bed
which it carries, when the bed is turned into vertical

position. The door as specifically referred to by de-

fendant's counsel does not carry of itself the bed, but
the bed is carried by the door structure which is

pivoted at its center and which has a panel on one
side going to finish the door on the outside. If the

Murphy door is turned into open position the small
panel does not cover the opening, but the door struc-

ture as a whole substantially covers the opening and
does so entirely when the stop is swimg into posi-
tion.

'

'

Mr. MajTiard testifies (pages 14, 15 and 16) :

"I should like to mark on the Murphy bed model
the hinges 5 and 6 which perform the same function
as regards the Murphy door structure as do the hinges'

5 and 6 of the Jordan bed. The door structures 2
operate in precisely the same manner to open as
shown in the model in the same direction about a cen-
tral pivot, or central pivots, so as to bring the bed
or other articles which may be mounted on the op-
posite side of the door into the room, and the door
structure in each of the models is of such area that
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the bed extends substantially over the entire area of

the door. In other words, the bed is approximately

equal in width and height to the door structure. The

claims referred to in the present case do not limit

the patentee to a [70] door per se, but are suffi-

ciently broad to cover a structure having the function

of a door because the claims 1, 2 and 8, each refer

in one way and another to a door structure, the first

using the words ' a door structure, ' the second claim,

'a door or structure,' and the eighth claim, a 'door

or structure,' so that it is apparent that the struc-

ture is the essential element in the claim, and must

be of sufficient size and width to carry a full sized

bed as is represented in the model, and these beds

swing substantially in a plane about the axis which

is approximately at their centers, each adjusted in

a vertical position. The door structure of the

Murphy bed model is of sufficient width to carry a

full bed, and both swing to carry the bed into the

recess heretofore referred to." (Mr. Maynard

refers to the entii'e bed-carrying, revolving structure

of Murphy as the "door").

Continuing Mr. Maynard says:

"This structure as a whole swings approximately

centrally about its pivots.

"Q. Now, when the door and panel of Murphy is

turned on its central pivot so as to bring the bed out

into the room is that article of furniture on the other

side, the mirror which you represented in red pencil,

visible in the room? A. No, it is not visible.

Q. Is it visible when the same reversing of the

Jordan panel takes place, so as to bring it out ?
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A. The article of funiitiire in either case is in-

visible in the room when the door structure is turned

to expose the bed into the room.

Q. Is the converse true, that when the mirror or

article of furniture is out that the two bed structures

are also invisible?

A. When the door structure is turned to present

the article of [71] furniture or ornament, the bed

structures are carried into the recess and disapTDear,

and the disappearance of the bed is caused in exactly

the same manner in both of the models, the Jordan

model and the Murphy bed model, the bed structure

being carried bodily into the recess by the door struc-

ture."

The measure of reversibility here pertains essen-

tially to the bed and to the bed-carrying, revolving

structure, capable of so being turned through an

arc of 180° upon vertically arranged pivots, which

pivots are disposed in such a manner that the bed

may be swung bodily from within the closet into a

parallel plane outside the closet and in near-by

parallel planes.

The evasive Mr. Prost is obliged to conceive that

Murphy by mounting his bed in the way he does is

"able to effect this reversal or movement of the bed

through that arc of 180 degrees, and into and out of

the closet."

Although Mr. Prost quite consistently argues the

simil^arity of the Murphy device and the Ruggles

patent, in at least one place refers to the eccentric

mounting of the Murphy revolving structure, show-

ing how specious the whole theory of the defense is
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that the Murphy device is only a modification of

Ruggles. Mr. Prost says (page 134) :

"In the Murphy device when the door is swung

open the bed is brought into the room, on account

of the eccentric manner with which he mounts his

ted on the door."

It is by means of this eccentric mounting of the

bed, of course, that Murphy secures his reversal.

Neither in Jordan or in Murphy does the bed itself,

when reversed, stand in the same plane that it does

when it is in the closet. That is a fact well to bear

in mind.

That the Mui-phy bed-carrying panel is not '

' re-

versible," or is not "verticially pivoted" on practi-

cally central pivots, or ,[72] that it is not turnable

"in" the opening seem® so inconsistent with the

facts as to call forth the most earnest protest.

The well-'established rule so often expressed in

leading decisions pertaining to matters like the pres-

ent one where the defendant attempts to avoid in-

fringement by his having some "ingenious diversity

of forai" from that of the patented device is well

expressed in Westinghouse v. New York Air Brake

Co., 59 Fed. 582, Syllabus 10.

"If a device has all the vital elements of a com-

bination essential to the operation of a patent and

to the achievement of the result sought, working in

substantially the same way, infringement is not

avoided by a method of construction which, owing

to a different relative arrangement of the parts, the

substitution of mechanical equivalents, and varia-

tions in matters not covered by the claims, is in ap-
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peararLce utterly unlike the patented device, and in

some respects apparently superior thereto."
'

'
* In determining the question of Infringement the

Court or jury .... are to look at the ma-

chines, or their several devices or elements, in the

light of what they do, or what office or function they

perform, and how they perform it, and to find that

anything is substantially the same as another, if it

performs substantially the same function in substan-

tially the same way to obtain the same result. ' Jus-

tice Clifford, in Machine Co. v. Murphy, 9'7 U. S.

120; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct.

970; Brass Co. v. Miller, 9 Blatchf. 77."

The matter of mounting the Murphy bed-carrying

panel more or less to one side of the center of the

panel is purely a matter of degree and does not avoid

infringement. Neither is the change in the shape or

manner of mounting the Murphy bed-carrying [73]

panel iniportant ; nor the fact that the Murphy pivots

are in the form of hinges.

It is a familiar rule of patent law that mere

changes in form, proportion or degree of a patented

device, or the elements thereof, do not avoid infringe-

ment.

Walker on Patents, sec. 363.

It is also a familiar rule that even where a change

of form somewhat modifies the construction, action

or utility of the patented device non-infringement

will seldom result from such a change.

Walker on Patents, sec. 363.

Kisdon Iron & Locomotive Works v. Trent, 92

Fed. 375.
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7tli. That the Master has in said report (page

11) stated that, "It is, therefore, sufficient to dispose

of the issue of infringement arising on the first and

second claims to say that Jordan's 'fixed stop on one

edge of the door' does not exist in the Murphy con-

struction"; whereas the Master ought to have found

that " It is apparent that while the form of the fixed

stop called for by claim 1 of Jordan is different in

Murphy than the form of fixed stop arrangement

shown in the Jordan patent, yet it performs the same

function in substantially the same way as the Jordan

stop, and so co-operates with the folding stop in the

Murphy combination as to produce all the desired

objects and results of the patented combination and

infringement must be held of claim 1.

"Claim 2 of Jordan is not limited to any particular

fixed or movable stop, and inasmuch as Murphy has

'stops by which a joint is formed with the edges

of the door when turned in either position' (as called

for by the second claim), then it must be concluded

that claim 2 is also infring-ed." [74]

REMARKS.
Since your Honor states at the top of page 11 that

it seems rather difficult to ascertain from the evi-

dence the exact location of the "fixed stop" in com-

plainant's view, it maj be stated that the door-knob

in the model is shown as the element on the door

engaging the wall behind the hinges, and that that

was the stop actually employed by the d-efendant in

at least one case. The fact that this w^as mechani-

cally a poor construction, as pointed out by your

Honor, was the fault of the defendant and not of the
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oomplamant. Also the remedying of this fault "by

screwing an ordinary rubber^ipped buffer into the

baseboard or the use of a wedge-shaped cleat on the

floor" so that the door swung against the buffer, is

only another form of fixed stop, wMch, instead of

being on the door, is on its counterpart and the two

co-act and contact with each other to meet the require-

ments of the Jordan fixed stop.

Of course Murphy has changed the forai of his

fixed stop, but whatever form it is, it is the physical

contact and stoppage of some part of the door with

some part of the fixed wall ; and the covering of the

joint between the door and the jamb on that side is

naturally the overlap of the door over the wall behind

the hinges of Mui"phy.

Like in Jordan, who has a part 15 which may be

called an additional element, there is also an addi-

tional element in Murphy in the form of a contacting

piece, either the door-knob, rubber buffer or the

wedge. The fact that the part 15 of the Jordan door

when reversed happens also to engage with his folding

stop 17 and in that way differs from Murphy is simply

an instance of the fact that in Jordan the folding

stop is on the jamb and in Murph}^ the folding stop

17 is on his door. [75]

In Westinghouse v. Boyden, 170 U. S. 568, the

Court said :

'

'We have repeatedly held that a charge

of infringement is sometimes made out though the

letter of the claims is avoided,"

A mere change of position of the stop on the door

engaging a fixed part of the building structure to a

reverse position is immaterial, because it has been

often held that a mere change in location of parts
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does not avoid infringement.

Metallic Extraction Co. v. J. Brown, 104 Fed.

345;

Reece Button-Hole Mach. Co. v. Globe Button-

hole Mach. Co., 61 Fed. 958;

Lowrie Implement Co. v. Lenhart, 130 Fed. 122

;

Smith V. Nichols, 21 Wall. 112; 22 L. Ed. 566;

Corn Planter Patent, 152 U. S. 100; 38 L. Ed.

370.

8th. That the Master has in said report (top of

page 12) stated that, "In Jordan in the closed, the

assumed equivalent, position of the door, the stop 17,

both covers the crack and impedes fui'ther progress

of the door, the two possible meanings of the word

'stop' "; whereas the Master ought to have found

that, "In Jordan in the closed position of the door

the stop 17 simply covers the crack or opening be-

tween the door and the adjacent jamb, and when the

door is in the reversed position this stop 17 impedes

the further progress of the door, showing the two

possible meanings of the term' 'stop.'

"The claims do not engraft upon them, however,

any such double function for this folding stop ; claim

1 calling for 'a foldable stop' adapted to engage and

cover the opposite side' which omits the idea of im-

peding progress ; and no limitation of a foldable stop

is set forth in claim 2.

"Whatever foldable stop exists in Murphy must

therefore have the function 'of engaging and cover-

ing the opposite side of the opening,' and that is what
the Murphy foldable panel 17 seems to do and actu-

ally does when the bed is turned out into the [76]

room for use."
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REMARKS.

It is error to attempt to read into this folding stop

any further function than is above outlined. The

question is whether Murphy has a "fixed stop" and

a "folding stop," as called for by claim 1, and

whether or not Murphy has "stops" according to

claim 2 to form "joints." However, the evidence

shows, and the report states, thati when the member

17 of Murphy is latched it prevents the return

movement of the door. But that is no more the

function of the latch in Murphy than it is the func-

tion of the latch in Jordan; both have latches for

locks. The mere change in location of the movable

stop in Jordan from the jamb to the door in Murphy

is immaterial. ( See cases supra. )

Remove the folding stop 17 from either Jordan

or Murphy and the structure is incomplete, although

both devices are equally incomplete. As to the

equivalency of the folding stop 17 of Murphy Mr.

Maynard says (page 17 record.

:

"The only material difference, or immaterial dif-

ference as it might be said, in the two models, is

that the stop No. 17 in the Murphy bed is made of

a little larger area than the stop No. 17 of the Jordan

bed, and instead of being hinged on the wall, is

bodily lifted and hung onto the door structure 2 as

it perfonus the same function as the stop when the

bed is swung into the exposed position."

Again Mr. Maynard says (pages 19 and 20) :

"Q. When the Jordan bed is exposed to the room

and you want to turn it into the closet, do you have

to do anything to the Jordan stop % A. Yes.
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Q. What would you have to do to it ? [77]

A. To the Jordan foldable stop—it is necessary

to move this stop out of the way of the door, the

edge of the door structuT'e, so that the door can be

brought into the proper parallel position with the

wall and retained there.

Q. When the Murphy bed is exposed to the room

and the parts in position as shown, with the Murphy
latch 22 engaged, do you have to do anything to the

foldable member 17 before you can close the bed

back into the closet ?

A. Yes, the foldable stop must be moved before

the bed can be swung into the recess, and the door

structure 2 must be unlatched precisely as in the

Jordan patent. A restraining latch is implied in

both instances, only there is a change of position

or change of location and a change in the kind of

latch employed by Muiphy in the Mui*phy bed over

that of the Jordan bed.

Q. You have said that both foldable stops 17 of

Jordan, and the foldable stop 17 of Mui'phy, have to

be moved. Do you mean turned on their pivots, or

what other movement do you mean ?

A. They have to be swung about their pivots as

they are hinged to their respective supports. The

support in the Jordan patent is the jamb or ad-

jacent wall portion, and this support has been

changed in the Mui*phy bed model from the jamb

to the end of the door structure, and this change of

location is readily made apparent."

Again Mr. Maynard says (pages 22 and 23) :

''Q. Did it rquire more than mechanical skill, or
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simply mechanical skill to hinge the foldahle stop on

the door as shown by Murphy, rather than on the

door jamb as shown in Jordan, and as illustrated

by the black folding stop?

A. It is not conceivable that the mere hinging

of a member on one or the other of the structures

was anything more than the .[78] exercise of or-

dinary mechanical usage. The hinges supporting

the stop could be attached either to the edge of the

door structure 2, as in Murphy, or to the door jamb

as in Jordan, without exercising any ingenuity it

appears."

A® to this stop 17 of Murphy '

' engaging and cover-

ing the opposite side" or forming a "joint," the

minor difference between Murphy and Jordan is

shown by the following (page 46), w^here Mr. May-

nard is asked on cross-examination

:

"XQ. In the Jordan device when the foldable stop

is covering the joints the bed is in the recess, and

in the Murphy when foldable stop is operating the

bed is in the room?

A. That is correct, but I don 't see that the change

of position affects the operation as long as the parts

act as stops in either position or location.
'

'

Again, on pages 54 and 55, Mr. Maynard says

:

"XQ. Now, it states in the Jordan patent that this

foldable stop covers the joints between the door and

the edge of the opening. Will you point out in the

working structure the covering of any such joint of

the Murphy construction ?

A. Yes, sir. When the door structure is released

in turning to one of these positions the foldable stop
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marked 17 on the Murphy bed forms a cover for

the joints between one edge and the jamb and the

adjacent edge of the door exactly as does in the

hinged stop 17 of the Jordan model, so that when

one edge of the door is swung into relation with the

panel 17, the panel effectively covers the joints be-

tween the two. In the case of the Murphy bed the

panel there is a little larger area due to the offsetting

of the pivots about which the door swings. Hence

the panel is somewhat larger, though operating in

exactly the same way, as the swinging about hinges

to produce the same result of covering the joints

formed between the edge of the door .[79] and the

jamb."

(It will be noted that nowhere do the claims state

that the function of either stop is to conceal any

joint.)

9th. That the Master has in said report (bottom

of page 12) stated that, "Thus considered, and in

view of the fact that the door could be stopped, if

necessary, by other stops not in contact with the fold-

ing element, I am not convinced that Murphy 's door

17 is a stop. Jordan's folding stop is essentially a

stop at all times. We do not find equivalency, there-

fore, in this regard": Whereas the Master ought to

have found that "from, the evidence it appears that

while the door could be stopped possibly by other

stops not in contact with the folding element, it is

nevertheless a fact that Murphy has, as a matter of

actual practice, in the past used his folding element as

such a stop. Therefore, as Murphy's folding stop

appears to be a stop to progress when the door is in
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one position and a stop to a crack or space when the

door is in another position , as is Jordan's folding

stop 17 ; the folding stop 17 of Murphy is therefore

held to be the equivalent of the Jordan stop."

10th. That the Master has in said report (page

13) denied mfringement of claim 1 on the grounds

that the Murphy door has a "different mode of opera-

tion"; "is not reversible on central pivots and turn-

able in an opening"; "is not reversible"; and that

the Murphy door is the "Ruggles door"; whereas the

Master ought to have found that said claims were in-

fringed, for the reasons hereinbefore stated.

EEMAEKS.
It has already been pointed out under exception 6

that the mere changes in form of the Murphy door

from the Jordan door leave it still the Jordan door

and not a Ruggles door. [80] Ruggles' is pure

and simple a plain door with a single bed. There is

no central or eccentric moimting of the led m the

sense of a pivotal mounting betiveen the vertical

edges of the bed or bed-carrying panel, but the bed

or door is pivoted at one extreme edge. When the

bed is carried out of the Ruggles closet it is carried

practically to another part of the room and into a

plane, which, while it might be parallel to the plane

of its original position, yet is in an ofset plane.

When it is in the room the closet is open and is a very

undesirable aspect, as shown by all the evidence ;
and

is shown by the fact that Murphy appreciates the un-

desirability of this by the use of his so-called "sup-

plemental door or stop" to the opening.

Ruggles is therefore lacking at least two essentials
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of the Murphy and Jordan devices. It is not a cen-

trally or approximately "centrally pivoted" bed

capable of being swung around a pivot so as to occupy

practically the same space when in as when out of the

closet to enable the use of a double bed in a mini-

mum amount of space, and neither has it any "fold-

ing stop" or supplemental door. Whether we con-

sider Murphy starting from Ruggles and wofering up

to Jordan or not is immaterial. Whatever his start-

ing point was, he has arrived at the Jordan patent

and he has been taught the way by Jordan rather than

Ruggles.

11. That the Master has in said report stated

(page 13), with respect to claim 8, that in his opinion

there was no infringement by defendant of this claim,

and for reasons states that the Murphy structure is

not reversible; that it does not have central pivots;

that it is not turnable in an opening in the wall ; and

further finds, top of page 14, that the Jordan struc-

ture "necessarily implies that the pivots shall [81]

be centrally located in the opening as well as cen-

trally located in the door"; he also finds that the

Murphy door is hinged at the side of the opening, and

"only approximately central as regards the bed

structure in reversal. This does not satisfy the func-

tional limitations in the Jordan claim"; whereas the

Master ought to have found that claim 8 was in-

fringed for the reason that the Murphy structure is

centrally pivoted and turnable in an opening, and is

reversible within the spirit and terms of claim 8.

REMARKS.
If I understand Equity Rule 76 correctly, it would

appear that the excerpt of Mr. Douglass' deposition,
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appearing on pages 12-13 of the report, should be

omitted. Equity Rule 76 provides that the Master

shall recite in his report no part of any state of facts,

charge, affidavit, deposition, examination or answer

brought in or used before him, but that they should

be identified, specified and referred to so as to inform

the Court as to the basis of his report and if there is

substantial evidence to sustain his findings or state-

ment of the facts. Mr. Douglass was testifying to

the general advantages of these beds and the matter

of their being reversible ; and not testifying to any

meaning of the term "reversible," as meant either in

the patent or claims. This subject of reversibility as

used in the claims, and the effect to he given to it in

construing the patent, has already been pointed out

hereinbefore. Furthermore, it is to be noted that

claim 8 says nothing about "reversibility."

Claim 8 is as follows

:

"8. A wall attachment for apartments consisting

of;

(1)—a door or structure;

(l*)—having central pivots at the top and

bottom

;

(1^)—and turnable in a wall opening; [82]

(2)—an article of furniture fixed to one side

of the said structure

;

(3)_a bed hinged to the opposite side of the

structure turnable to stand in a vertical

or horizontal position;

(4)_and a latch by which it is engaged and

held in its vertical position to be revolu-

ble with the door about its vertical

axis.
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Your Honor concedes on page 14, if we understand

your statement correctly, that the Murphy bed struc-

ture is hinged ''approximately central." Complain-

ant contends that that is within the terms of claim 8,

to wit : '

' door or structure having central pivots at the

top and bottom and turnable in a wall opening"; for

the reasons already stated; the hinges being pivots

and the claim not to be blasted by over-refinements

between the word "in" and the word "through."

The language of the claim is directed to practical

mechanics, and Mr. MajTiard, who is a mechanic of

no mean ability, plainly states and shows that

whether the word "in" or "through" is used, that the

Murphy structure is revoluble about an approxi-

mately central axis, both in and through the opening,

just as Jordan is. Murphy uses an article of furni-

ture on one side and a bed on the other, and the

equivalent of a latch to hold his bed in vertical posi-

tion. It is no more proper to read into this claim 8

the distinct word "reversible" than it is to read in the

words, "foldable stop," or any other word not used

by the patentee. Neither is it seen how the Master

can read into this claim that the pivots of this revolu-

ble structure "shall be centrally located in the open-

ing, as well as centrally located in the door."

There is certainly nothing in the prior art showing

the combination of this claim which requires such a

disastrous construction. In this connection, we do

not imderstand that the Master considered the Celik

patent part of the prior art, because it [83] can-

not under any rule of law be considered, any part of

the prior art, and I do not know that the Master has
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considered this part of the prior art. The Celik mat-

ter will be referred to more particularly in connection

with the next exception,

12. That the Master has in said report stated

(page 14), "a second reason seems to exist for find-

ing noninfringement. This concerns an estoppel

claimed as arising against Jordan as a result of in-

terference proceedings in the Patent Office." Then

again on page 16, "It would follow that the range of

equivalents must be between different kinds of latches

only, and would not include the Murphy means, for

holding the bed upright"; and on page 17, "I confess

to considerable doubt as to whether my ruling admit-

ting the Celik patent in evidence was correct, but I

think that the ruling may be supported and the evi-

dence deemed admissible in connection with the dis-

closure made by the file wrapper of the Jordan

patent that interference proceedings took place. In

other words, being referred to in the interference pro-

ceedings, it is admissible to explain the file wrapper

in this regard, and to show to w^hat the counts in

interference apply"; whereas the Master ought to

have found that although there was an interference

declared by the Patent Office between the Jordan ap-

plication, which eventuated in the patent in suit and

another applicant named Celik, and that certain

broad claims not now appearing in the patent were

held as a result of this interference proceeding not

to be patentable to Jordan, yet inasmuch as no testi-

mony was ever taken in the interference proceedings

and the Celik application was abandoned, and that

there is no showing of any prior public use of the
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invention here in suit, it must be held that the Celik

abandoned application was inadmissible for any pur-

pose whatsoever, and that claim 8 here sued on is to

be construed in [84] the light of the prior art, rep-

resented by antecedent patents, and independent of

Celik, or of anything he may ever have shown to the

Patent Office, and as though there had never been any

interference.

EEMARKS.
I have sought long but in vain to find any precedent

which would make the Celik application admissable

for the purpose of limiting the Jordan patent. If

it is not a part of the ** prior art," and to be part of

the prior art it must be a printed puhlication, then

how can it limit a duly issued patent? There is no

middle ground between what constitutes a printed

publication imder the statute, and a mere drawing or

abandoned application in the Patent Office, in the

absence of any showing of prior or public use. If it

is admitted that the Celik application is not a printed

publication, which of course it is not, and if it is ad-

mitted that the Celik device, whatever it may have

been, was not in public use prior to Jordan's inven-

tive act, here represented by his date of application,

and that of course is admitted that there was no such

prior, or any use of the Celik device, then we chal-

lenge the respondent to show any decision of any

Court or authority whatsoever, which would give this

Celik application any standing for the purpose of

limiting the claims.

I now take the broad stand that the waiver by Jor-

dan of the claims in interference did not and does not
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have the effect even that follows the cancellation of

clamis in ordinary cases by an applicant, after the

rejection of such claims on some prior patents or

references. The rule is as the Master states it on

page 19, that whenever an applicant acquiesces in the

rejection of his claim on some prior patent or amends

his claim to avoid [85] that reference, the pat-

entee cannot successfully contend that his patent shall

be construed as if it still contained the claims which

were so rejected and withdrawn. That is perfectly

true, but in the present case the claims were not re-

jected on any prior publication, but these claims, as

matters then stood in the Patent Office, were held ap-

parently not patentable to Jordan, We are to bear

in mind that Celik was simply before the Patent

Office as an applicayit, with only a drawing to indicate

what his possible invention might be ; he filed no pre-

liminary statement; he made no allegations as to

when he conceived the invention, or whether he had

reduced it to practice; he never made a device; he

abandoned his application and from my knowledge of

patent practice, I would say that I do know that if

Jordan filed his application subsequent to the allow-

ance and forfeiture of the Celik application, and

other things being the same, and his application had

contained the present claim 8, his application would

have been considered without any reference to Celik 's

abandoned application, although the Patent Office

would have within its archives this abandoned appli-

cation of Celik, and all that the record discloses.

"Forfeited and abandoned applications will not be

cited as references." Rule 171, Rules of Practice,
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United States Patent Office.

1 would further say, that assuming such a state of

facts, and if a suit were brought on the Jordan patent,

the Celik application could not be resurrected to show

that Celik was the first inventor of what might be said

to be substantially the subject matter of claim 8, and

so overthrow the Jordan patent; nor could the Jor-

dan claim 8 being construed out of existence by show-

ing that "everything but the latch" had been held to

be allowance to Celik. On principle of right and

justice, it is not seen why Jordan's status should be

made more unfavorable in one case than [86] in

the other, where the sole ground for denying the in-

vention of claim 8 has as its basis simply the aban-

doned application of Celik.

In short, the complainant's contention is that under

the law, claim 8 is to be construed purely and simply

in the light of the art as it is actually represented by

patents and printed puhlications, prior to the date of

the Jordan application, and absolutely without any

reference whatsoever to the interference proceedings
;

it being of course necessary that we eliminate no ele-

ment from claim 8, or consider no element immate-

rial; for when we come to consider infringement,

naturally there must be every element of claim 8

present in the infringing device, or the mechanical

equivalents of those elements in the comhination. It

is immaterial whether Murphy's structure is within

the terms of either counts 1, 2 or 3 of the interference.

An additional reason for this view and for giving

claim 8 a liberal construction lies in the definition of

"invention," and what is in contemplation of law an
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"Original and First Inventor." In the present ease,

there is no question but that Jordan is an Original

Inventor.

In contemplation of law Celik is not a "real inven-

tor"; and when he abandoned his application he

abandoned nothing to the public as affects Jordan.

In Washburn v. Gould, 3 Story, 122, 133, Fed. Cas.

No. 17,214, Mr. Justice Story said:

"The law is that whoever first perfects a machine

is entitled to the patent, and is the real inventor,

although others may previously have had the idea,

and made some experiments towards putting it in

practice. He is the inventor, and is entitled to the

patent, who first brought the machine to perfection,

and made it capable of useful operation. " [87]

A leading case on this subject is Christie v. Sey-

bold, 55 Fed. 69, C. C. A., where our now President

Taft, speaking for the Court, said:

"The man who first reduces an invention to prac-

tice is priyna facie the first inventor under Act July

4, 1836 (5 St. p. 117), but the man who first conceives

the invention may date it back to such conception if

he uses due diligence in reducing it to practice, and he

must use such diligence before, as well as after, the

second conception of the invention. Reed v. Cutter,

1 Story, 590, followed."

Our contention is that Jordan was the first inventor

of the combination of claim 8, and of all mechanical

equivalents of the same. It has been seen that the

Celik application being an abandoned one, adds noth-

ing to the sum of hmnan knowledge ; is not a publica-

tion; and is not an anticipation. Neither is it "a re-
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duction to practice," although the Courts holding

that the filing of an allowable application which

results in a patent may be considered a ''constructive

reduction to practice." Such presumption is neces-

sarily destroyed by the forfeiture or abandonment of

the Celik application, for the reason that an aban-

doned application represents an abandoned experi-

ment under all the authorities. Celik never made a

device, or put any into use, and even if he did use

"due diligence" in applying for his patent ahead of

Jordan, it is equally true that he abandoned his ap-

plication and apparently abandoned the whole

scheme, and certainly did not use "due diligence" in

giving to the world the benefit of any invention he

may ever have devised. In the quotation from

Christie v. Seybold, supra, it is said that the due dili-

gence must proceed before and continue after the

second conception of the invention. [88]

The case of Agawam Woolen Co. v. Jordan, 7 Wall.

583, 19 L. Ed. 177, frequently cited by the Courts,

says:
'

' The settled rule of law is, that whoever first per-

fects a machine is entitled to the patent, and is the

real inventor, although others may have previously

had the idea and made some experiments towards

putting it in practice. He is the inventor and is en-

titled to the patent who first brought the machine to

perfection and made it capable of useful operation.

Washburn v. Gould, 3 Story (C. C), 133."

This case and the Christie case are specially re-

ferred to as leading cases, and your Honor's careful

attention is directed to the same.
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To Jordan the credit is due of giving the invention

to the world in practical form.

The idea of "estoppel" suggested is entirely repug-

nant to the principles laid down by all the decisions of

which I have any knowledge, including those above

cited; and estoppel, to begin with, could only arise

between Jordan and Celik, and Celik is not a party to

this action.

It is true that an invention or a patent may be

abandoned to the public, but there must be something

tangible represented in the dedication. If Celik had

ever secured a patent and then dedicated it to the

public; or if he had put his devices into use and

dedicated the invention to the public, that would

have been vastly different from the circumstances

at bar. Celik never dedicated or abandoned any-

thing to the public, (unless it was an experiment)

.

He simply made some drawings, filed an applica-

tion for them, and had his application declared

abandoned, and except for this suit, the draw-

ings or ideas of Celik would long before this been for-

gotten and lost to the world. [89]

Murphy is not shown to be any such successor to

Celik, as to allow for any doctrine of estoppel to arise,

such as sometimes arises in cases like that repre-

sented by Morgan v. Daniels, 153 II. S. 120, 38 L. Ed.

657. While that case was very different from the

present , it being a contest between active applicants,

it shows the application of the rule of estoppel. See,

also, especially Kinnear v. Wilson, 142 Fed. 970, 3

C. C. A.

In the Lincoln Iron Works v. McWhirter Co., 142

Fed. 9fi7. C f! A tbp nmivf aniH •
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"It is not enough to defeat the patent that someone

other than Gilmour had conceived the invention be-

fore he did, or had even perfected it, so long as it had

not been in public use or described in some patent or

publication. If Gilmour was an original inventor,

though a subsequent one, it was his right to obtain a

patent unless he 'surreptitiously and imjustly ob-

tained the patent for that which was invented by an-

other who was using reasonable diligence in adapting

and perfecting the same.' "

In Gamewell Fire Alarm Co. v. Municipal Signal

Co., 61 Fed. 948, C. C. A., the Court said in regard to

the defense of prior experimental use by defendant

:

"The only use ever made of it by Wood was merely

experimental. It was never used for any practical

purpose. There is no pretense that Noyes (com-

plainant's patentee) ever knew of its existence. The

evidence is wholly insufficient for the Court to con-

clude that Noyes' invention was anticipated by the

Wood device."

And so here there is nothing to show that Jordan

ever knew of Celik's idea until the interference was

declared. There is no question of his being an origi-

nal inventor. The fullest discussion and considera-

tion of this question as to the effect of a prior appli-

cation for patent that I know of is in the case of

[90] Bro\\Ti V. Guild, commonly known as The Corn

Planter Case, 23 Wall. 181, 23 L. Ed. 161. In this

case the Court said, in speaking of a claim of prior

invention on behalf of the defendant, where applica-

tion for a patent had been filed on the same, and then

forfeited

:
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"Were it not for the application for a patent it

would justly be regarded as an abandoned experi-

ment, incapable of being set up against any other

claim. Can the fact that such an application was

made and aftei-wards voluntarily withdrawn, and

renewed, make any difference? We think not.

Had a patent been actually granted to Remy &

Kelly, it would have been different. The case would

then have come directly within the 7th Section of

the Act of 1836, which makes a 'patent' or a 'de-

scription in a printed publication' of the invention

claimed, a bar to a further patent therefor. But a

mere application for a patent is not mentioned as

such a bar. It can only have a bearing on the ques-

tion of prior invention or discovery. If, upon the

ivhole of the evidence, it appears that the alleged

prior invention or discovery was only an experiment

and was never perfected or brought into actual use,

but was abandoned and never revived by the alleged

inventor, the mere fact of having unsuccessfully ap-

plied for a patent therefor, cannot take the case out

of the category of unsuccessful experiments."

The Celik application was "unsuccessfully applied

for" as far as this Court is concerned, because the

application was forfeited and became nothing more

nor less than an abandoned application. The Courts

make no distinction between different kinds of aban-

doned applications; they say that an "abandoned

application" is an "abandoned experiment." The

rule as to abandoned experiments is well expressed

ini the Atoerican Wood Paper Co. v. Fiber [91]

Disintegrating Co., known as the Wood Paper patent.
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23 Wall. 566, 23 L. Ed. 31, as follows:

"The patent of an originator of a complete and

successful invention cannot be avoided by proof of

any number of incomplete and imperfect experi-

ments made by others at an earlier date. This is

true, though the experimenters may have had the

idea of the invention, and may have made partially

successful efforts to embody it in a practical form."

'See Gaylor v. Wilders, 10 How. 477, 13 L. Ed.

504;

Barbed Wire Patent, 143 U. S. 275, 36 L. Ed.

154;

Coffin V. Ogden, 85 U. 8. 120;

Cantrell v. Wallack, 117 U. S. 689;

Bell V. People's Telephone Co., 22 Fed. 309, The

Telephone Cases;

Deering v. Winona, 155 U. Sl 286, 39 L. Ed. 153

;

Brown v. Guild (The Com Planter Patent), 23

Wall. 181, 23 L. Ed. 161;

Lincoln Iron Works v. M'cWhirter Co., 142 Fed.

967, CCA.

;

Oamewell Fire Alarm Co. v. Municipal Signal

Co., 61 Fed. 948, 952;

Christie v. Beybold, 55 Fed. 69, C. C. A.

This matter has been fully gone into to show that

und^r all the decisions, Jordan is unquestionably the

-first inventor of the subject matter claimed in the

Jordan patent and here in suit. If he is the first in-

ventor of the subject matter of claim 8 and Celik is

no inventor at all, and the public never derived any

benefit from the Celik application, how can this Court

now say that claim 8 is void ?
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It is to he remembered that an invention has only

three aMding places: first, in the patentee; second,

in the public; third, in the third, party, adverse both

to the public and to the [92] patentee. Having

elinnnated Celik, and the public from the invention

in suit, as represented particularly by claim 8, the

irresistable conclusion is that Jordan is the inventor

and is entitled to claim 8, and that claim 8 is valid.

Neither is claim 8 to be considered simply an im-

provement in latches, because claim 8 is to be con-

sidered in the light of the prior art as represented

by the patents issued prior to the Jordan application.

The James patent of 1906 is not to be considered

as part of the prior art, both for the reasons that it

was not published at the time Jordan applied for

his patent, and for the reason as pointed out by Mr.

Prost, and also by Mr. Maynard, that the Jordan

application A\ms co-pending with the James appli-

cation, and if there had been any interference in

fact between the two applications, or subject matter

common to both, that was patentable over the art,

prior to James and Jordan, an interference would

have been declared. (Prost, page 126.)

"A patent, to constitute a part of the prior art" is

judged by its date of issuance; not by its date of

filing, nor by the date of its patentee's inventive

act. Again, a patent, to be part of the prior art,

must bear date of issuance prior to the date of the

inventive act, as proven by the testimony of the

patentee of the patent in suit."

Bates V. Coe, 98 U. S. SI;

St. Paul Plow Works v. Starling, 140 U. S. 184;
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Diamond Drill and MaeMne Company v. Kell}^

Bros., 120 Fed. 282;

Anderson v. Collins, 122 Fed. 451

;

Consolidated Ry. Co. v. Adams & Westlake Co.,

161 Fed. 348.

On the other hand, the patent here in suit, by

reason of the introduction of the file wrapper car-

ries the Jordan invention [93] back to the date

of the Jordan application. Consequently, claim 8,

under the law, must be construed absolutely and

solely in regard to the prior art as thus established.

13. That the Master has in said report, page 18,

stated, "conceding the 8th claun to be valid, the

range of equivalents must be confined to different

forms of latches," and on page 15, and elsewhere,

states that "the Miu'p'hy bed disclosed no latch as

a specifically identifiable element"; whereas he

oug-ht to have found that claim 8 is valid and is for

an invention of gTcat merit and for one which is

shown by the evidence to have been the first of its

kind; and that while the Murphy bed has no latch,

2)er se, it has means for performing all the functions

of the Jordan latc'h, which is simply that of holding

the bed upright; that these means of Murphy for

holding the bed upright are, or is the mechanical

equivalents of the Jordan latch, and therefore, claim

8 is infringed.

REMARKS.
This proposition would seem to be covered by

what has been heretofore said, as to the scope of

the Jordan claim ; and it is believed that the Master

is in error, both in regard to his findings as to the
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latcliing function of the springs and also to the

latching function of the offsetting of the bed,

whereby the bed is counter-balanced to hold the

bed up.

My investigation of the Murphy bed last Friday,

in his shop, showed the use of ten springs acting as

a counter-balance, and that these springs were on

tension when the bed was upright; that they neces-

sarily pull on the bed so as to throw the upper end

of the bed inwardly against the panel, whilst the

single spring on the head-board was smaller than

the other ten, and exerted practically no tension

when the bed was up. I mentioned this simply as

it isi the substance of the evidence on this point.

[94] There is no question in the evidence but that

the bed is held upright and in no precarious manner;

either by the offsetting of the pivots of the bed, or

by the combin^ed action of this offset by the spring.

In any event, one or the other, or both of these means,

and no other means whatsoever, are employed by

jMurphy to hold his bed upright.

The deposition of an expert like Mr. Maynard, isi

not to be disregarded, unless it is found to be abso-

lutely in contravention of the facts. Mr, Maynard

says, page 2WJ, in regard to the "latch-like effect or

restraining effect" of the springs to hold the bed up:

"A. I wished to satisfy myself particularly if the

construction of the bed-hanging means was such

that the bed would stay in a vertical position when

the door was moved, and to satisfy my query on this

point, I grasped the bed when it was turned upward,

and pulled it away from the door structure, and
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found that considerable resistance was encountered.

This resistance was due to tlie contractile effect of

the springs which are connected to the bottom of

the door structure and to the inner end of the bed;

in other words, these springs, which have the obvious

purpose of assisting the lifting of the bed, also act

with latch-like effect or restraining effect to hold

the bed in a vertical position."

As to the fact that the offsetting of the bed on its

pivots is a mechanical equivalent of the Jordan

latch, Mr. Maynard says:

"A. The third element of the eighth claim is: 'A

bed hinged to the opposite side of the structure

tumable to stand in a vertical or horizontal posi-

tion.' The 'Murphy model and the actual bed con-

struction as I saw it applied in the heretofore re-

ferred to Michigan apartment house is a bed hinged

to [95] the opposite side of the structure turn-

able to stand in vertical or horizontal position, which

manifestly completely fills the requirements of the

claim as regards to beds. This bed is tumable to

remain in horizontal position, and is also tumable

so as to assume 'a vertical position because the

opposite side of the panel as to which might be ap-

plied an article of furniture,' The remaining ele-

ment of the claim is: 'A latch by which it is engaged

and held in a vertical position.' The actual dif-

ferent form of latch can be represented or best de-

scribed by demonstrating that this bed is formed to

pass over this fulcrum so that the counter-'balancing

effect or the superabundance of weight on the side

of the base of the bed will automatically latch the
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door in its upwardly adjusted position'. Wlien the

bed is turned do^\Tiwardly it swings about a fulemm

manifestly wlhicli is connected with the door, and

as the bed is turned upwardly its motion causes it

to automatically lock itself against the door so that

it can be turned and still remain restrained by the

force of gTavity which operates as an automatic

latch without falling.

"Q. Does it act as a latch or act as the equivalent

of a latch?

"A. I mean by the words 'act as a latch' acting

as the equivalent of a latch."

It is practically admitted that these are the means

that hold the Murphy bed up. Therefore, under all

the cases of the doctrine of equivalents, keeping in

mind the liberality of construction that this inven-

tion is entitled to, the latch of Jordan, called for by

claim 8, must be considered to be present in Murphy.

The Supreme Court of the United States has fre-

quently held [96] that a charge of infringement

is often made out though the letter of the claims be

avoided.

Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed.

935;

Ives V. Hamilton, 92 U. S. U. S. 431, 23 L. Ed.

496;

Morey v. Lockwood, 95 U. S., 8 Wall. 230, 19 L.

Ed. 339;

Elizabeth v. Pavement Co., 97 U. S. 137, 24 L.

Ed. 1005;

Sessions v. Eomadka, 145 U. S. 29, L. Ed. 609;

Hoyt V. Home, 145 U. S. 302, 36 L. Ed. 713.
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(The Court's attention is particularly invited to

the above cases.)

If Mr. Murphy stood his hed on the floor andi

leaned it against his panel and then revolved his

panel, the bed would not revolve and we would im-

mediately see where the analogy suggested by the

Master ceases, between Murphy's actual construc-

tion and a "ladder against the wall." Murphy em-

ploys brackets and a system^ of pivoting set out from

the wall as a distinct mechanism for the particular

purpose achieved by Jordan. The fact that his

means are different is immaterial under the rules

governing this case.

14. That the Master as in said report, page 19,

and following, stated that "the defense of want of

invention as regards the 8th claim of the Jordan

patent has not been pressed by respondent's counsel,

and in view of the finding of noninfringement is not

necessary to be passed upon"; and the Master also

states at the end of the report, "I therefore conclude

that claim 8 is void for want of invention"; whereas

the Master should have found that claim 8 was valid

a,nd infringed.

REMAEKJS.

It is submitted that all the matter of the report

beginning with the above quotation on page 19, to

the end of the report, in so far as it relates to the

validity of claim 8 is oUter dicta, but further than

this it has been pointed out that the Court has abso-

lutely no right to construe claim 8 with the counts

[97] in interference, except to see that the counts

are not identical. If the counts are not identical
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with claim 8, or if claim 8 has an elemeyit, as it does

have, not specified in any of the counts that were in

interference, then claim 8 is different from an}^ of

the counts, represents a different invention than that

in interference, and claim 8 is valid.

In making this statement, we are not waiving any-

thing that has heretofore been said in regard to

Celik, or the interference proceedings forming an

estoppel.

The case may be looked at practically from the

view just stated, that claim 8 is for a different in-

vention from any of the counts that were in inter-

ference and in this regard it might be considered

analogous but not similar to cases arising under sec-

tion 4887, United States Revised Statutes, where "a

patent granted for an invention which has been pre-

viously patented in a foreign country, shall be so lim-

ited as to expire at the same time with the foreign

patent." The question which always arises in such

cases, is whether the foreign patent and the Ameri-

can patent are for the ''same invention." In the

cases under section 4887, the Courts have gone to

very great extent to sustain the American patent

against the operation or forfeiture of the foreign

patent.

An interesting case on this subject and a leading

one is that of Leeds Co. v. Talking Machine Co., 213

U. S. 301, 53 L. Ed. 805, where it was held that ''all

the claims of a domestic patent do not necessarily

"expire with the foreign patent because of the pro-

"^dsion of United States Revised Statutes, section

4887, etc." This case involved the Berliner patent
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for graphaphone records, and it merits your Honor's

careful attention, particularly from page 813, 53 L,

Ed., relating to combination claims. See, also. Car

Heating Co. v. Elec. Corp., 82 Fed. 993; same 85

Fed. 665. [98]

It is to be understood that complainant in the case

at bar maintains that Jordan stands in a far more

favorable light with respect to the Celik application

for any alleged estoppel than would Berliner with

his foreign patents, and printed publications. The

case is cited merely to show that it is the duty of the

Court to sustain the American patent and the just

claims of the inventor, rather than to destroy them.

"All doubts are to be resolved in favor of the

patent." Victor Talking Machine Co. v. Duplex

Phonograph Co., 177 Fed. 24'8.

"'Questions relating to the actual or constructive

abandonment of the invention are questions of fact

;

and every reasonable doubt thereon should be re-

solved in favor of the patent."

15. That the Master has in said report, page 20,

stated that "so far as the Jordan bed in its original

shape, as disclosed by the patent, and the model is

concerned, it did not go into extensive public use";

whereas the Master ought to have held that while

only about 20 of the Jordan beds made, as shown in

the patent drawings and models were put into use,

it does appear from the evidence that Jordan was

embarrassed financially by the 1907 panic and other

causes, and that the lack of a more extensive use at

that time of the Jordan device appears to be due to

that more than anything else. It is shown by the
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evidence of witnesses contemporary with Jordan at

that time, that the device was one of recognized nov-

elty and this is somewhat evidenced by the Jordan
circular, advertising this bed, and entitled *'A Eevo-

lution in Wall Beds."

The plaintiff corporation subsequently acquired

the Jordan patent and has put out the improved
Jordan bed or so-called ''Oscillating Portal Bed,"
and the evidence is overwhelming to show that this

Portal wall bed and the defendant's bed are the only

revolving wall beds on the market, and that 90% of

the wall [99] bed business in San Francisco, of

all sorts, consists in installations of the Oscillating

wall bed. The uncontradicted testimony is to the

effect that the Oscillating Portal wall bed is within

claim 8 of the Jordan patent. That being so, it is

in legal effect a Jordan bed, and the extensive use of

the Jordan bed, both in its old and new fonns, is

potent evidence of invention.

REMARKS.
While at the trial, for the sake of brevity, claim

8 was the only claim which was offered as reading

on the improved Jordan type, nevertheless it is per-

fectly plain that claim 2 also covers the Oscillating

Portal; the word "joint" referring to close adja-

cency as suggested by your Honor, on page 9. I

think that is a proper definition of the word ** joint,"

as used in the patent and in claim 2; and we cer-

tainly have that with a sliding stop and the other ele-

ments of claim 2 present in the improved in Oscillat-

ing Portal Beds. That being so, the Oscillating

Portal is in contemplation of law a Jordan bed and
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the extensive use of all these types is to be taken into

account in favor of patentability.

On the question of popularity, novelty, extent of

use, attention is directed particularly to the testi-

mony of Messrs. Qintell, Stearns and Douglass.

EQUIVALENCY OF THE MURPHY & JOR-
DAN STRUCTURES, AS A WHOLE.

Mr. Maynard says, page 18:

"A. The similarity of the two door structures as

regards area of the door and the width and height of

the bed is perfect, the bed when adjusted in vertical

position occupying substantially the entire width

and height of the panel as does the bed in the Jorden

patent, and the function of the panel or door struc-

ture proper is precisely the same in each of the

models as any reduction [100] in the width of the

panel or door structure would leave that open space

in the doorway which would have to be covered,"

Again, on page 30:

"Q. Considering the two models in their entirety

state whether or not they are apartment wall beds?

"A. The two models represent what is known in

the art as wall beds inasmuch as they are attached to

parts of the building, especially the wall building,

and the means of the attachment of the bed to the

wall is by a door which swings about vertically ar-

ranged pivots, the door being of such width as to

carry approximately a full width bed, and in these

models the two door structures are shown as carry-

ing beds representing full sized beds on a horizontal

frame, what is known as wall beds.

"Q. State whether or not the Jordan and Murphy
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structures, as represented by those models, are in

your opinion equivalent.

"Mr. WHITE.—Objected to as immaterial.

'^The MASTER.—Overruled.

"A. The door structures of the models have the

same function, first, of closing an opening in the

wall, and the door structures also have the functions

of carrying the bed or beds on one side, so that the

beds in both of the models may be swung into and

out of a recess, or closet in the wall. To this extent

the two door structures are certainly substantially

the same. They operate on vertical pivots. These

pivots are approximately central on the door struc-

ture, and the beds are carried about an axis which is

almost central of their lengths when vertically ar-

ranged, and in this respect the bed structure or wall

attachments moved about vertical pivots and conse-

quently swing in arcs of similar length, that is, 180

degrees, and being so mounted they operate in the

same manner, first to carry the bed into the recess,

and when turned about their pivots to swing the bed

[101] out of the recess. In the Murphy bed struc-

ture the door swings in such an arc that the bed is

withdrawn entirely from the closet and exposed so

that it can be lowered to rest upon the floor. This

same operation may be performed with the Jordan

model so that it can be lowered when exposed so as

to come to the floor. The operation and construc-

tion in both of the models is substantially the same."

Mr. Prost, the defendant's expert, on direct ex-

amination testifies as to the particular equivalency

of the two structures, pages 137, 138, as follows

:
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'

' I would state in the first place that the reason for

using a ded of either of these thoughts is to allow a

house to be built with a small number of rooms,

thereby using one room for several purposes, and

also to gain space in the room itself, that being the

principal object of the folding rotating bed. No
other object could be assigned to that. Just to get

them out of the way and have more room. In the

Jordan bed the door must be wider than the bed, and

ordinary beds, ordinary double-beds being about four

feet six inches, and it is necessary that the door be

somewhat wider, so that the edge of the bed will clear

the side of the door opening when the structure is

turned. In apartment houses where these beds are

used the rooms are small, comparatively small, and

the structure which involves a panel which is some

six feet wide approximately is objectionable because

it occupies too much room in the side of the wall.

The space in front of this door around the room must

be left fairly clear of all heavy articles, because the

door has to have that much radius to swing in, and

also a closet must be left which is deep enough to

allow the door to swing in, taking up lots of room of

course where the bed is not moving, and also when

the door is moving. The Murphy bed, they used

ordinary stock doors, [102] 3x3, 3x2 feet, which-

ever is most desirable. When the bed is in the re-

cess the door has the appearance of an ordinary

closet door. There is no disposition on the part of

Mr. Murphy to conceal the fact that there is a door

there, and the bed is swung into the room. The full

sized four foot six inch bed is used, and "he there-
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fore gains the advantage of maintaining a full double

bed on a single door. And that, too, without having

to use the whole side of his room as a mounting for

the bed."

What Mr. Murphy seems to have done is pointed

out by Mr. Maynard on pages 246 and 247, which is

simply to make his folding stop 17, spring actuated,

and thereby automatic, but to have engrafted this on

the Jordan concept, as embodied in the claims sued

on.

"The Court will look through the disguises, how-

ever ingenious, to see whether the inventive idea of

the original patentee has been appropriated, and

whether the defendant's device contains the ma-

terial features of the patent in suit, and will declare

infringement even when those features have been

supplemented and modified to such an extent that the

defendant may be entitled to a patent for the im-

provement. Clough V. Manufacturing Co., 106 U.

S. 164, 1 Sup. Ct. 188, 27 L. Ed. 134, and Clough v.

Manufacturing Co., 106 U. S. 178, 1 Sup. Ct. 198, 27

L. Ed. 138, illustrate such a case, where certain ele-

ments in a valve were held in one case to be equiva-

lents of those in a former patent, and to infringe, yet

were so modified and improved as to sustain a later

patent. '

'

Crown Cork & Seal Co. v. Stopper Co., 108 Fed.

845.

''When the ideas necessary to success are made
known, and a structure embodying those ideas are

given to the world, it is easy for the skilled mechanic

to vary the form by mechanism which is equivalent,
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and is, therefore, in a case of this kind, [103] in-

fringement. '

'

'Consolidated Valve Co. v. Crossby Valve Co.,

113 U. S. 157, 28 L. Ed. 939.

For the application of the doctrine of equivalents,

to "combination" claims, see

Paper Bag Cases, 210 U. S. 405, 52 L. Ed. 1122.

If your Honor has not already read Judge Gil-

bert's decision for our Circuit Court of Appeals in

the Eaisin Seeder Case, 182 Fed. 59, I would most

particularly direct your attention to it. It is one in

which the present defendants' learned counsel repre-

sented the plaintiff there, prevailed upon the Court to

go to far greater extremes in "liberality" than your

Honor is required to go in this case. In that case,

speaking of the earlier Crosby patent relied on by the

defense, the Court said

:

"The Crosby invention undoubtedly anticipates

and describes the whole theory of the Pettitt patent

;

but it does not appear ever to have been put to use,

and there is no evidence that any machine was ever

constructed under it. It is one thing to invent the

theory of a machine. It is quite anather thing to

invent a successfully operating machine."

And the Petit patent sued on was sustained and

liberally construed.

Finally, I would call your Honor's attention to the

latest expression of the Supreme Court coming to

my attention on the various questions involved

(affecting as it did there, however, a very narrow

patent)
;
yet the fundamentals of patent law are so

well expressed that the case is well worth consider-
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ing. The case referred to is

:

Diamond Rubber Co. v. Consolidated Co., 220

U. S. 428, 55 L. Ed. appearing in adA^anced

Sheets No. 10, for May 15, 1911, page 447.

[104]

16. The following additional amendments to the

Master's report are suggested:

1. That the complainants are the owners of

United States letters patent No. 892,668, issued to

C. R. Jordan, July 7, 1908, as alleged in said Bill

of Complaint.

2. That said patent especially claims 1, 2 and 8

sued on, are valid and patentable combinations.

3. That the defendant has infringed said patent

by manufacturing and selling prior to the beginning

of this suit and within six years last past, and within

the Northern District of California, wall beds em-

bodying each and all of the patented combinations

of claims 1, 2 and 8,

4. That the complainants are entitled to a final

decree enjoining the defendant and awarding costs

to the complainants.

CONCLUSION.
It would seem that an apology might be due the

Master for dwelling at such length upon the various

points of your Honor's proposed report. But your

Honor has intimated that many of the questions are

new to you, and their solution in doubt. If doubt

can be removed, it is counsel's duty to assist. The

matter is an important one to both parties, and espe-

cially to the complainant. Already the defendant

has misrepresented to the public both by advertise-
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ments in the daily press, and by the sending forth

of thousands of circulars, that a "decision" of the

Court has been rendered in this case favorable to

him, and villifying the complainant.

Furthermore, the report when certified and filed

becomes binding as to findings of fact, and your

Honor has expressed doubt as to the existence of cer-

tain facts, which to complainant's mind seem con-

clusively established: For instance, the folding stop

17 of Murphy contacting the inner wall of the recess

to [105] arrest the door. If there is any doubt

on that I msh to introduce further evidence to show

to the Court on appeal, the absolute fallacy of the

defendant's contention.

But another reason for the report meriting care-

ful review and revision by the Master before certify-

ing it, is that the questions involved are mainly ques-

tions of law, to wit: "Invention"; "First Inventor

entitled to Patent"; "Legal Effect of Interference

Proceedings involving an Abandoned Application

for an Abandoned Experiment"; and "Infringe-

ment." These are all questions of law.

This brief is not to be taken as the desperate wail

of a disappointed litigant. It is the earnest expres-

sion of the writer's understanding of the law of

patents, as it applies to the facts of this case ; and the

considerations involved are vital to every patentee

or complainant who comes before this Court for pro-

tection.

Eespectfully submitted,

CHAS. E. TOWNSEND,
Solicitor for Complainants.
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Service of copy of the within Exceptions' of com-

plainant admitted this 27th day of September, A. D.

1911.

MILLER & WHITE,
For Defendant.

[Endorsed] : Filed Sept. 27, 1911. H. M. Wright,

Master. [106]

Exhibit "E" [to Master's Supplemental Report].

''A. Yes, so much so, that the sale of these im-

proved Jordan beds has practically eliminated the

tiltable wall beds in the market."

In other words, as I construe the words of the

claim, ''a door or structure having central pivots at

the top and bottom, and turnable in the wall open-

ing" necessarily implies that the pivots shall be

centrally located in the opening, as well as centrally

located in the door.

The Murphy door is hinged at the side of the open-

ing, at the side of the door proper, and only ap-

proximately central as regards the bed structure in

reversal. This does not satisfy the functional lim-

itations in the Jordan claim.

A second reason seems to exist for finding non-

infringement. This concerns an estoppel claimed as

arising against Jordan as a result of interference

proceedings in the Patent Office.

A reading of the Jordan file-wrapper. Exhibit

'*E," will show that an interference was declared

between Jordan, Celik, Merrill and Peirce. The
counts in the interference were:

Count 1. In an apartment having an open-

ing through the wall, a reversible structure hav-
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ing centrally located pivots at top and bottom,

turnable in central supports in said opening, a

bed and articles of ornament and' use carried

upon opposite sides of the structure.

Count 2. A wall attachment for apartments

and the like having a door opening consisting

of a reversible door or structure centrally

located within said opening, pivots at top and

bottom forming a vertical axis about which it

is turnable, a foldable bed or couch carried upon

one side of said structure and other articles of

furniture carried upon the opposite side, said

structure being turnable to expose either face

within the room.

Count 3. In a wall bed, an opening in the

wall, a framework centrally pivoted at top and

bottom and adapted to revolve therein, combined

with a bed so hung on one side of the framework

that it may be raised to a vertical or dropped

to a horizontal position, and an article of wall

furniture fixed to the other side of the frame-

work. [107]

Counts 1 and 2 existed in Jordan's application

before interference was declared. Count 3 was

added to Jordan's application on the suggestion of

the Examiner under Rule 96 of the Rules of Prac-

tice. The interference was decided in favor of

Celik, without testimony, on the filing of preliminary

statements. Jordan accordingly disclaimed as to

these claims.

Looking, now, to the 8th claim of the Jordan

patent, it will be seen that its only substantial differ-
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ence from the counts in interference was in the ad-

dition of the latch to hold the hed in its vertical posi-

tion "to be revoluble with the door about its vertical

axis." The Murphy bed discloses no latch as a spe-

cifically identifiable element. The bed is held up-

right in its vertical position by reason of the fact

that the pivots at the bottom upon which it turns

are offset so that in its vertical position the center

of gravity of the mass is between these pivots and

the door upon which it is hung. It is also contended

by complainant that the springs 43 in the Murphy
model are in tension when the bed is vertical and

thus form an additional means of latching the door.

As regard these springs, which are shown on the

model sjTubolically by two springs on either edge of

the bed structure, they consist in actual practice of

approximately six springs on each side. Their chief

function seems to be to assist in the lifting of the bed

from the floor. Regarding this contention that they

have a latching function also, respondent denies

that they have any such function; that they are in

tension only to such degree as may be necessary to

keep them in place and to counter-balance the opera-

tion of a spring attached to the headboard. I have

considered this alleged latching function of these

springs very carefully, with the result that it seems

to my mind too blind and uncertain to make possible

a finding to the effect that they do co-operate to per-

form [108] the function of a latch. The springs

may, therefore, be eliminated from consideration.

In this situation complainant maintains that the

Jordan bed is a pioneer in the art and must be ac-
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corded corresponding liberality in the determination

of equivalents; that the pivoting of the Murphy bed

outside its center of gravity is equivalent to a latch

for the purpose of holding it upright, with the illus-

tration that there is no difference between leaning a

ladder against a wall and keeping it upright against

a wall by means of a nail or latch.

Respondent's counsel denies pioneership to the

Jordan bed and points to the James patent, Exhibit

14, and to the €elik abandoned application. Exhibit

15. He moreover contends that the counts in inter-

ference which were disclaimed as claims by Jordan

as the result of the interference must be taken to

disclose operative structures; that therefore some

means must have been present in those claims to hold

the bed upright, and by reason thereof Jordan has

disclaimed any and all means for holding the bed

upright and has restricted himself narrowly to a

latch as such means. It would follow that the range

of equivalents must be between different kinds of

latches only, and would not include the Murphy

means for holding the bed upright. He points to

the fact that the Celik application, which was held

in the interference proceedings to be prior in concep-

tion to that of Jordan, employed no latch, but used

the very means which Murphy uses.

Celik 's application has been referred to as a for-

feited and abandoned application. The fact appears

to be that after the interference had been decided in

his favor and the patent was ready for issuance,

Celik failed to pay his final fee within the time

allowed by law and his invention therefore became
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forfeited [109] and abandoned to the public.

Complainant objected to the admission in evidence

of this forfeited and abandoned application, Exhibit

15, on the authority of Interurban Railway and

Terminal Co. v. Westinghouse Electric and Manu-

facturing Company, decided by the Circuit Court

of Appeals for the Sixth Circuit on March 24th, 1911,

and reported in 186 Federal at page 166. It was

there decided that an abandoned application for a

patent was not a bar to a patent to a later applicant,

either as negativing novelty or as a printed publica-

tion. It would follow that it would not be admis-

sible in evidence for that purpose. The Court con-

cedes, however, that it might be admissible for

some purposes. For example, it is stated at page

169: '*While his application for a patent is of

no importance, so far as it is to be regarded as an

anticipation of Lange & Lamme's invention, we

think it might have value in ascertaining the char-

acter of the thing so publicly used, though its value

would be somewhat impaired by the fact that the

structure might have been, as is perhaps generally

the case, improved after the alleged use and before

the application was finally made." There is no

question of public use in this case. I confess to con-

siderable doubt as to whether my ruling admitting

the Celik patent in evidence was correct, but I think

that the ruling may he supported and the evidence

deemed admissible in connection with the disclosure

made by the file wrapper of the Jordan patent that

interference proceedings took place, In other

words, being referred to in the interference proceed-
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ings, it is admissible to explain the file wrapper in

this regard and to show to what the counts in inter-

ference apply.

However, the matter may be decided without refer-

ence to the Celik application, so that if error exists

in the admission of the Celik application in evidence

it may be considered immaterial. [110] Com-

plainant's own Exhibit "E," the file wrapper of the

Jordan patent, discloses the interference proceed-

ings, the coimts in the interference, the result of that

interference in favor of Celik, and Jordan's dis-

claimer as to the counts in interference. It has been

already stated that claim 8 of the Jordan patent

differs from the counts in interference only in the

addition of the latch to hold the bed upright in ver-

tical position. Complainant's counsel, nevertheless,

insists that the invention disclosed by that claim is

to be construed as a pioneer invention of great merit,

and entitled to a liberal construction of the doctrine

of equivalents, citing Torrant v. Duluth Lumber Co.,

30 Fed. 830, and other cases. He admits that the

Jordan claim is not to be construed as covering the

broad inventions contained in the counts in inter-

ference. This admission (and, indeed, the facts of

the situation) is, however, fatal to his case. In the

discussion of this question for the purposes of the

argument we are conceding what has already been

decided to the contrary, that Murphy discloses a

centrally pivoted door, lacking, however, Jordan's

latch. That being so, Murphy's door is within at

least the 1st and 3d counts of the interference. As

respondent's comisel says, these counts must be con-
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sidered as operative, and some means must be im-

plied so that the bed would stay upria^ht. If a struc-

ture such as Murphy's, which is within the counts in

interference, is construed as an infringement of the

Jordan claim, the disclaimer of Jordan would then

be by the Court construed out of existence, I cannot

accept complainant's contention in this regard. It

follows, therefore, that, assuming the '8th claim to

be valid, the range of equivalents must be confined

to different forms of latches, and it follows from all

that has been said that even if Murphy's structure

is a centrally pivoted reversible door, it does not in-

fringe the [111] Jordan claim in this regard.

In this connection I may refer the Court to two

cases which are in point on the general proposition.

In Ironclad Manufacturing Co. v. Dairymen Manu-
facturing Co., 143 Fed. 514, it was said by the Court

of Appeals for the Second Circuit:

**A11 the components of the first claim, ex-

cept the so-called interlocking means were old

separately and collectively in the prior art; and,

when application for the patent was pending,

the Patent Office rejected for want of novelty

a claim originally contained in it, which enumer-

ated all these components except the interlock-

ing means. The applicant acquiesced in the re-

jection and amended his claim by adding the

interlocking means. Thus it was conceded and
the complainant is precluded from asserting the

contrary, that, except for the interlocking means
there was no novelty in the invention claimed."

And in Royer v. Coupe, 146 U. S. 532, it was said

by Mr. Justice Blatchford

:
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"It is well settled, by numerous cases in this

court, that under such circumstances a patentee

cannot successfully contend that his patent shall

be construed as if it still contained the claims

which were so rejected and withdrawn. Boe-

mer v, Peddie, 132 JJ. S. 313, 317, and cases

there cited. The principle thus laid down is,

that where a patentee, on the rejection of his

application inserts in his specification, in conse-

quence, limitations and restrictions for the pur-

pose of obtaining his patent, he cannot, after

he has obtained it, claim that it shall be con-

strued as it would have been construed if such

limitations and restrictions were not contained

in it. See, also. Phoenix Caster Co. v. Spiegel,

130 U. S. 360, 368; Yale Lock Co. v. Berkshire

Bank, 135 U. S. 342, 379; Dobson v. Lees, 137

U. S. 258, 265."

The defence of want of invention as regards the

8th claim of the Jordan patent has not been pressed

by respondent's counsel, and in view of the finding

of noninfringement is not not necessary to be passed

upon. It appears to me, however, from the con-

siderations already reached, that the matter is so

clear as to require attention. Given the structures

shown in the counts in interference and given the

fact that by the result of the interference these struc-

tures are decided to be old, and given [112] the

fact that Jordan in his 8th claim adds to the elements

of the interference counts a latch to hold the bed

upright during its revolution, does the claim dis-

close invention ? In support of the patent complain-
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aiit has the benefit of the presumption afforded by

the issuance of the patent, and has offered in evi-

dence testimony to the effect that the Jordan bed

met and satisfied a large public demand. So far as

the Jordan bed in its original shape as disclosed by

the patent and the model is concerned, it did not go

into extensive public use. The testimony is that

about twenty of sucli beds were installed. The

model of the improved Jordan bed, the so-called oscil-

lating portal bed, and testimony in regard to that

bed, which is the one now chiefly sold by the com-

plainant, was offered to the point that the equivalent

structure was in extensive public use. For the argu-

ment we may grant equivalency, and only for that

purpose. Assuming even that the original Jordan

bed disclosed in the model Exhibit "B" had been

as extensively used by the public as' the oscillating

portal bed, I am nevertheless of the opinion that the

patent, in so far as claim 8 is concerned, is void for

lack of invention. The addition of a latch to hold

the bed upright seems to me the most obvious em-

ployment of an ordinary mechanic's skill. In fact,

any layman could have thought of the same thing

if he found that the bed would not stay upright.

The success of the oscillating portal bed must be as-

cribed to the other elements of the combination

which, obviously, possess great merit, but we have

seen that except for the latch, the elements of the

combination were not the result of Jordan's inven-

tive faculties. One of the Jordan beds inspected by

the Master in Berkeley was held up by an ordinary

hook and eye, such as is commonly used to secure
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doors. Can it be contended for a minute that any

one could not have readily added that element

[113] to the combination disclosed by the counts

in interference'? I see no merit whatsoever in Jor-

dan's addition of a latch sufficient to entitle him to

the government's grant of a monopoly. I therefore

conclude that claim 8 is void for want of invention.

[114]

Exhibit "F" [to Master's Supplemental Report].

United States Circuit Court

Ninth Circuit

Northern District of California.

Office of the

MASTER IN CHANCERY
214-215 United States

Courthouse and Post

Office Building.

San Francisco, Cal.,

October 6th, 1911.

To Charles E. Townsend, Esq., Solicitor for Com-

plainant, and to Wm. K. White, Esq., Solicitor

for Respondents:

In the matter of Marshall & Stearns Company v.

Murphy Manufacturing Co., et al., number 15,293

on the register of the Circuit Court of the United

States for the Ninth Judicial Circuit, Northern Dis-

trict of California, the suggestions of amendment

and objections heretofore filed to the Master's draft

report have been by me this day in part overruled

and in part sustained, and the report has been modi-

fied accordingly. I enclose herewith copies of sup-

plemental report covering proceedings to the pres-
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ent date, whicli will advise you of the nature of these

rulings, and also numbered pages to be substituted

for certain portions of the draft report which have

been omitted. The report will finally be settled and

signed on October 11th, 1911, at 1:30 o'clock P. M.

If the solicitor for either party thinks it desirable to

submit further objections or exceptions before the

report is filed, the same will be received if filed on

or before 9:30 o'clock A. M. of said day.

Yours very truly,

(Signed) 11. M. WRIGHT,
Master. [115]

Exhibit "Gr" [to Master's Supplemental Report].

In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Cali-

fornia.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHAI^L & STEARNS OOMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Motion [for Order to Reopen Taking of Testimony].

To the Honorable the Judges of the Circuit Court

for the Northern District of California, and to

the Master in Chancery Sitting in Said Cause

:

Now come the complainants and moves this
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Honorable Court for an order to reopen the taking

of testimony to the end that justice may be done

between the parties. The said motion is made upon

the ground and for the reasons that the Honorable

Master has stated in his report, top of page 10, that,

"Again, the drawing in Exhibit 'F' of the Murphy
door closed shows the element 17 contacting with the

wall within the recess. This is a fact in disjpute.

These considerations are material in determining-

whether the folding element 17 is in fact a stop."

And again on page 12 the Master says, further:

"Much testimony was offered to prove that in its

folded position it is a stop and the sole stop, to limit

the closing movement of the door. Here again we

must distinguish between essential and accidental

structures. In the only structure built by Murphy

before this [116] suit was filed, a bed structure

set up in his factory for exhibition purposes, the

hinged end of the folded panel, obviously by defec-

tive construction, struck the end wall of the recess,

(See Exhibit 'L.') Murphy testifies that when the

latch engages, no further stop is necessary; that the

folded door is ordinarily several inches away from

the interior wall and that contact with the wall would

injure its hinges and mar the varnish of the door.

According to my recollection, some of the later

Murphy installations showed a cleat on the interior

wall contacting wdth the folding member. The mat-

ter then being in doubt, we must consider the essen-

tial character of the structure. Thus considered,

and in view of the fact that the door could be stopped,

if necessary, by other stops not in contact with the
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folding element, I am not convinced that Murphy's

door 17 is a stop.
'

'

This matter of doubt in the mind of the Honor-

able Master affects a material issue in the case, to

wit, infringement ; whereas complainants will show,

if permitted to, by an abundance of testim'ony and

beyond a reasonable doubt, that said stop 17 in

Murphy, in all cases inspected by the Court, counsel

and parties, during the progress of the trial and be-

fore the beginning of this suit, actually served as a

stop ; that to leave this question in doubt is to render

it impossiible to decide whether or not the defendant's

structure is an infringement, and to put the parties

possibly to the excessive and needless expense of an

appeal.

That at the hearing of said motion the said com-

plainants will rely upon, use and read the affidavits

hereto annexed, the testimony taken in the cause,

particularly at pages 174, 179 and 244 to 257, inclu-

sive ; and Central Trust Co. v. Richmond Trust Co.,

69 Fed. 762.

MARSHALL & STEARNS CO. and

CHARLES R. JORDAN,
Complainants.

By CHAS. E. TOWNSEND,
Counsel for Complainants.

Dated this 9th day of October, 1911. [117]
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In the Circuit Court of the United States, Ninth

Judicial Circuit, Northern District of Califor-

nia.

IN EQUITY—No. 15,293.

On Patent No. 802,668.

MARSHALL & STEARNS COMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Affidavit of F. E. Maynard.

State of California,

City and County of San Francisco,—iss.

F. E. Maynard, being first duly sworn, doth depose

and say that he was the expert for the complainant

on the trial of this cause ; that he inspected the doors

installed by the defendant, as testified to in his tes-

timony, and that in all cases where there were actual

installations of the Murphy structure, Murphy's

folding member 17, did actually come in contact

with the inner wall of the recess and stop the swing-

ing of the door; and that this was the only stop

provided and evidently intended. Deponent further

says that since the conclusion of the testimony in

this case, the defendant, Murphy, has put a bead or

stop strip along the side of the door jamb opposite

the side of the opening upon which the hinges are,

against which stop strip or bead the door closes or
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stops; and that :>riirphy has further changed his

construction and design so that the folding mem-

ber 17 does not actually come in contact with the

inner wall of the recess; that this change has been

made by Mr. Murphy, as deponent believes, for the

purpose of avoiding the patent .[118] and pro-

adding some other means to retard the swinging of

the door other than b}" the swinging stop ; deponent

saw in Mr. Murphy's store on O'Farrell Street, on

Friday, September 22, 1911, such a door in which

the arresting of the door was done by said bead on

the door jamb and not by the folding stop engaging

the inner side of the wall of the recess ; and that on

inquiry of an attendant in charge why this change

had been done, he was informed by said attendant,

an employee of defendant, that the change had been

made and the bead strip put on, so the little door

or folding member on the main structure would not

engage the inner wall of the recess when the bed

was in the closet; and that while in conversation

with the attendant the defendant, Mr. Murphy, came

in and instructed the attendant not to talk about

the thing. This visit to defendant's shop on Sep-

tember 22, 1911, was on the invitation of and in

company with Chas. E. Townsend, Esq., counsel for

complainants.

Further deponent sat/eth not.

F. E. MAYNARD.
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Subscribed and sworn to before me this ninth day

of October, 1911.

[Seal] CHAELES EOELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission expires April 9tli, 1914. [119]

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Affidavit of Chas. E. Townsend.

State of California,

City and County of San Francisco,—ss.

Chas. E. ToAvnsend, being first duly sworn, doth

depose and say that he is counsel for the complain-

ants
; that he has read tlie affidavit of F. E. Maynard,

hereto attached, and that the statements therein re-

lating to the change made by Murphy in his door

since the conclusion of the taking of testimony, and

the occurrence recited in connection with the visit

to the defendant 's shop and salesroom on September



vs. Murphy Manufacturing Company et al. 137

22, 1911, are true and correct.

Further deponent sa^/eth not.

CHAS. E. TOWNSEND,

Subscribed and sworn to before me this ninth day

of October, 1911.

[Seal] CHARLES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission expires April 9th, 1914. [120]

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents,

Affidavit of H. B. Steams.

State of California,

City and County of San Francisco,—ss.

H. B. Stearns, being first duly sworn, doth de-

pose and say that he is an officer of the complain-

ant corporation and was one of the witnesses at

the trial of said cause; that he was present at the

various times when.the Court, in conjunction with

the parties and counsel, visited the several apart-
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ment houses in this city on Hyde and Taylor Streets,

where he believes said apartment houses were sit-

uated; that he carefully inspected the various in-

stallations of the defendant's device in said houses

and that in each and all of said installations the

folding stop 17 of Murphy did as a matter of fact,

actually come in contact with the inner wall of the

recess and stop the swinging of the door when the

Murphy bed was swung into the recess; that as far

as deponent could see that was the only means pro-

vided or intended for arresting the inward move-

ment of the door; that none of the doors so in-

spected had any bead or stop strip along the door

jamb, opposite the hinges against which the door

could ,[121] stop; and fhe defendant Murphy

particularly emphasized on the occasion of visiting

these apartment houses the fact that his door jamb

opposite the hinges was perfectly flush.

Further deponent sai^eth not.

H. B. STEARNS.

Subscribed and sworn to before me this tenth day

of October, 1^11.

[Seal] CHAELES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission expires April 9th, 1914. .[122]



vs. Murphy Manufacturing Company et al. 139

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

IN EQUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.

Affidavit of N. B. Douglass.

State of California,

City and County of San Francisco,—ss.

N. B. Douglass, being first duly sworn, doth depose

and say that he is an officer of the complainant cor-

poration and was one of the witnesses at the trial;

that he visited the various apartment houses re-

ferred to in the testimony and in Mr. Stearns' affi-

davit hereto annexed, in which apartment houses

were installations of the defendant's beds; that he

was present at all the times these places were visited

by the Court, parties and counsel, as referred to in

the testimony taken in this cause; that he has read

Mr. Steams' affidavit hereto annexed and that the

facts therein alleged are of his own knowledge true,

and as to those matters which are stated on informa-

tion and belief, deponent believes them to be true

and so adopts the said affidavit of Mr. Stearns as
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a part of this affidavit.

Further deponent sai/eth. not.

N. B. DOUGLASS.

Subscribed and sworn to before me this tenth day

of October, 1911.

[Seal] CHARLES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My Conunission expires April 9th, 1914. ,[123]

Copy of the within papers served at office of Mil-

ler & White, Oct. 10, 1911.

MILLER & WHITE.
C. B. T.

By F. E. M.

[Endorsed] : Filed Oct. 10, 1911. H. M. Wright,

Master in Chancery. [124]

Exhibit "H" [to Master's Supplemental Report].

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northem District of California.

ON EQiUITY—No. 15,293.

On Patent No. 892,668.

MARSHALL & STEARNS COMPANY, a Cor-

poration, and CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING COMPANY, and

WILLIAM L. MURPHY,
Respondents.
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Exceptions to the Master's Amended Report.

That the Master has in said report, page 15, stated

:

"3. That the respondent William L. Murphy,

doing business as the Murphy Manufacturing Com-

pany, has not infringed upon the said letters patent,

or upon any of the claims thereof"; whereas the

Master ought to have found that each and all of

said claims, 1, 2 and 8 were infringed by the re-

spondent for the reasons stated in exceptions, 2, 3,

5, 6, 7, 8, 9, 10, 11, 13 and 15.

Respectfully,

CHAS. E. TOW'NSEND,
Counsel for Complainants.

Copy of the within papers served at office of Mil-

ler & White, Oct. 10, 1911.

MILLER & WHITE.
C. E. T.

By F. E. M.

[Endorsed] : Filed Oct. 10, 1911. H. M. Wright,

Master in Chancery. [125]

[Endorsed] : Filed Oct. 14, 1911. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

[126]
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At a stated term, to wit, the November term, A. D.

1911, of the District Court of the United States

of America, in and for the Northern District

of California, Second Division, held at the

Courtroom, in the City and Coimty of San

Francisco, on Wednesday, the 7th day of Feb-

ruary, in the year of our Lord one thousand

nine hundred and twelve. Present: The Hon-

orable WILLIAM C. VAN FLEET, District

Judge.

No. 15,293.

MARSHALL & STEARNS Co. et al.,

vs.

MURPHY MANUFACTURING CO. et al.

Order Overruling Exceptions to Master's Report,

Confirming Master's Report and Dismissing

Bill of Complaint.

Comiplainants ' exceptions to the Master's Report

heretofore heard and submitted being now fully con-

sidered, and the Court having rendered and filed

its opinion, it was ordered, in accordance therewith,

that said exceptions be and the same are hereby

overruled and the report confirmed, and that a de-

cree be filed and entered in accordance with the Mas-

ter's report dismissing the bill of complaint with

costs to the defendant. ,[1^''']



vs. Murphy Manufacturing Company et al. 143

In the District Court of the United States, Northern

District of California, Second Division.

No. 15,293.

MARSHALL & STEARNS Co. et al.,

Complainants,

vs.

MURPHY MANUFACTURING €0. et al.,

Defendants.

Enrollment.

The complainants filed their bill of complaint

herein on the 10th day of March, 1911, which is

hereto annexed.

A Subpoena to appear and answer in said cause

was thereupon issued, returnable on the 3d day of

April, A. D. 1911, which is hereto annexed.

On the 1st day of April, 1911, an Answer was

filed herein, which is hereto annexed.

On the 3d day of April, 1911, a Replication to

Answer was filed herein, which is hereto annexed.

On the 11th day of May, 1911, an Order referring

cause to the Master in Chancery to report testimony

together with Findings, etc., was made and entered

herein, a copy of which Order is hereto annexed.

On the 14th day of October, 1911, the Master's

Report was filed herein, which is hereto annexed.

On the 7th day of February, 1912, an Order Over-

ruling Exceptions to Master's Report, confirming

Master's Report and dismissing Bill of Complaint
was made and entered herein, a copy of which Order
is hereto annexed.
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Thereafter a Final Decree was signed, filed and

entered herein, in the words and figures as follows,

to^dt: ,[128]

In the District Court of the United States for the

Northern District of California, Second Divi-

sion.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO. and WILL-
IAM L. MURPHY,

Defendants.

Final Decree.

At a Stated. Term of the Above-entitled Court Held

at the Courtroom Thereof in the City and

County of San Francisco, in the State of Cali-

fornia, on the 7th Day of February, A. D.

1912. Present, Honorable WILLIAM* C. VAN
FLEET, District Judge, Presiding:

This whole cause having heretofore been referred

by consent to the Master in Chancery of this Court,

and the report of said Master having been hereto-

fore filed, and

Complainants' ExcejDtions to the Master's Report

having been heretofore overruled, and said Report

having been ordered confirmed, it is, in accordance

with the Master 's findings of fact and conclusions of

law as set forth in his said Report,

ORDERED, ADJUDGED AND DECREED that

this suit be and the same is hereby dismissed and

that the defendant, William L. Murphy, do have and

recover from complainants his costs herein taxed at
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the sum of $392.45, and that he have execution there-

for.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed and entered Feb. 7, 1912. Jas.

P. Brown, Clerk. By W. B. Maling, Deputy Clerk.

[129]

UNITED STATES OF AMERICA.

District Court of the United States, Northern

District of California, Second Division.

MARSHALL & STEARNS CO. et al.,

Plaintiffs,

vs.

MURPHY MANUFACTURING CO. et al.,

Defendants.

Memorandum of Costs and Disbursements.

DISBURSEMENTS.
Marshal's Fees $
Clerk's Fees, to be inserted by Clerk $ 10.40

Reporter's Fees, and Master's fees and test.

and findings and Report $116 . 80

Docket Fee $ 20.00

Witness' Fees: Prost: 2 days $ 6.00

Attys'. Fees—7 deps. © $2.50 $ 17.50

To 1/2 Master's Compensation fixed by Coui-t . 212 . 50
" certified copy File Wrapper and Con-

tents Jordan Pat $ 8 . 75
" Notary fee—verifying cost bill $ .50

$392.45
February 13, 1912.

Costs taxed at $392.45.

J. A. SCHAERTZER,
Deputy Clerk.
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United States of America,

Northern District of California,

City and County of San Francisco,—ss.

William K. White, being duly sworn, deposes and

says : That he is one of the solicitors for the defend-

ants in the aboA^e-entitled cause, and as such has

knowledge of the facts relative to the above costs and

disbursements. That the items in the above memo-

randum contained are correct; that the said disburse-

ments [130] have been necessarily incurred in the

said cause, and that the services charged therein have

been actually and necessarily performed as therein

stated.

WILLIAM K. WHITE.

Subscribed and sworn to before me, this 10th day

of Feb., A. D. 1912.

[iSeal] GENEVIEVE S. DONELIN,
Notary Public in and for the City and County of San

Francisco, State of California.

To Marshall & Stearns Co. et al.. Complainants, and

Charles Townsend, Esq., Their Sol.

:

You will please take notice that on Tuesday, the

13th day of February, A. D. 1912, at the hour of 10

o'clock A. M., defendants will apply to the Clerk of

said Court to have the within memorandum of costs

and disbursements taxed pursuant to the rule of said

Court, in such case made and provided.

MILLER & WHITE,
Attorneys for Defendants.
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Service of within memorandum of costs and dis-

bursements, and receipt of a copy thereof acknowl-

edged, this 10th day of February, A. D. 1912.

CHAS. E. TOWNSEND,
Attorney for Complainants.

[Endorsed] : Filed Feb. 10, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [131]

Certificate to Enrollment.

Whereupon, said pleadings, subpoena, copies of

orders, Master's Report, Final decree, and a memo-

randiun of taxed costs, are hereto annexed ; said final

decree being duly signed, filed and enrolled, pursu-

ant to the practice of said District Court.

Attest my hand and the seal of said District Court

this 7th day of Febniary, 1912.

[Seal] JAS. P. BROWN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed February 7th, 1912. Jas. P.

Brown, Clerk. By J. A. Schaertzer, Deputy Clerk.

[132]

In the District Court of the United States, Northern

District of California, Second Division.

MARSHALL & STEARNS COMPANY et al.,

Complainants,
vs.

MURPHY MANUFACTURING COMPANY et

al.,

Respondents.
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Memorandum Opinion.

OHAELES E. TOWNiSEND, Solicitor for

Complainants.

MILLER & WHITE, Solicitors for Respond-

ents.

VAN FLEET, District Judge

:

A careful examination of the evidence and other

features of the record in the light of the very clear

and satisfactory discussion of the elements of the

two devices involved in the report and opinion of

the Master, leaves me entirely satisfied of the correct-

ness of his findings and conclusions both of fact and

law. Accordingly, the exceptions to said report as

presented to the Court are overruled and the report

will stand confirmed, and a decree may be entered

in accordance with the conclusion of the Master dis-

missing complainants' bill with costs to the re-

spondent.

[Endorsed] : Piled Feb. 7, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [133]

[Proceedings had Wednesday, June 7, 1911.]

Wednesday, June 7th, 1911, at 2 o'clock P. M.

Counsel Appearing:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent: WILLIAM K. WHITE, Esq.

The MASTER.—I suppose, gentlemen, miless

there is objection, the matter may be reported and

transcribed by Mr. Eckhoff.
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Mr. WHITE.—It is hereby stipulated and agreed

by and between the parties that the complainant was

and is a corporation as alleged in the bill of com-

plaint. It is further stipulated that the complain-

ants are the o^^^lers of the letters patent in suit as

alleged in the bill of complaint. It is further stipu-

lated that notice of infringement was given the de-

fendants as alleged in the bill of complaint. It is

further stipulated that uncertified printed patent

office copies of United States letters patent may be

introduced with the same force and effect as though

the originals were certified, and it is further stipu-

lated that the respective dates of applications ap-

pearing upon said letters patent may be admitted and

considered as competent evidence of such dates.

Mr. TOWNSEND.—We offer in evidence the pat-

ent here sued on, which is No. 892,668, dated July

7th, 1908, issued to Charles R. Jordan, for an apart-

ment waU furniture, on an application filed May 19,

1906, and ask that the same be marked Complain-

ant's Exhibit ''A."

The MASTER.—It will be so marked.

Mr. WHITE.—We might state that the defenses

relied on by the defendants are noninfringement and
want of invention.

Mr. TOWNSEND.—The claims alleged to be in-

fringed are claims 1, 2 and 8. [134]

Mr. WHITE.—These are the only claims that you
rely on in this suit, and a charge of infringement is.

made as to none of the other claims in the patent.

Mr. TOWNSEND.—In this action that is true.



150 Marshall & Stearns Company et al.

[Testimony of Frederick E. Maynard, for Com-

plainant.]

Direct examination of FREDERICK E. MAY-
NARD, called on behalf of complainant, sworn.

Mr. WHITE.—I will admit the qualification of

this witness to testify as an expert to save time.

The MASTER.—By the way, is the allegation of

the complaint as to the citizenship and residence of

Mr. Jordan also admitted?

JMr. WHITE.—It is admitted, but it is immaterial.

The residence of the defendant is immaterial, I think,

in regard to the jurisdiction.

Mr. TOWN.'SEND.—It is in compliance with his

oath on the patent that he is a citizen of the United

States.

Mr. WHITE.—We admit that this is a model of

the defendant's de\dce, that this is a correct model

of the defendant's device with the exception of the

construction of this small door hinged to the main

structure here. I don't know that it will have any-

thing to do with the issues of the case, but I simply

want to draw your attention to it, but if it does de-

velop we will rely on that defect in the model. I

think for aU purposes of the ease you can go ahead

and put it in as a correct model, and it may be that

we will not be concerned with that hereafter.

Mr. TOWN'SEND.—I will offer, subject to any

further proof as to authenticity or correctness that

may be necessary, the following models: First, the

model of the Jordan patent, which I will ask to be

marked Complainant's Exhibit [135] "B," and
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the model of defendant's bed, which we will for brev-

ity called the Murphy bed, as Complainant's Exhibit

"C."

The MASTER.—Very well.

Mr. TOWNSEND.—Q. Mr. Maynard, are you

familiar with the Jordan patent sued on ?

A. I am.

Q. Have you examined it, and do you understand

it? A. I do thoroughly. I have examined it.

Q. Did you have any participation in the prepara-

tion of the Jordan patent papers which would make

you familiar especially with the Jordan patent and

Jordan structure'?

A. It was my privilege to have prepared the

drawings which accompanied the application to the

United iStates patent office some years ago, I think

in 1906, as I visited the home of Mr. Jordan at his

request and made sketches of a model which was sub-

stantially a full sized door having a panel swinging

about pivots and having a bed mounted on one side

of the panel to be tilted downwardly into the room,

the door being designed to turn upon its pivots so

that the bed could be exposed at one time and the

opposite side of the door at another. I, of course,

had to make very careful examination of the model

of the invention so that I could prepare drawings

and further assist in the preparation of the applica-

tion for the patent which was ultimately issued to

patentee.

Q. Is that your name appearing as a witness to the

drawings, F. E. Maynard?
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A. Yes, that is my signature upon the dramngs

as filed.

Q. Are you familiar with the defendant's struc-

ture, the Murphy bed ?

A. I have examined the model of the complain-

ant's exhibit, the Murphy bed, and carefully com-

pared its construction with the patent here in suit,

and have considered the points of similarity and

points of dissimilarity. [136]

Q. Have you seen the original from which this

model was made of the Murphy bed ?

A. I saw in an apartment house, on the west side

of Taylor Street, between Ellis and Eddy a door hav-

ing pivots centrally placed upon it, about which the

door could swing into position so as to disclose a bed

on one side, this door being in an apartment house

known as the Michigan, if I recall correctly, on the

west side of the street, and it operated substantially

as the patent claims call for. The door when I first

saw it in the room of the mentioned apartment house

was standing open so that the bed was disclosed into

the room, and the landlady in showing me the apart-

ment swung the door and closed the bed from view.

Mr. WHITE.—Move to strike out the answer

which has to do with the comparison of it with the

Jordan patent, as not being responsive to the ques-

tion.

The MASTER.—It is not responsive. Motion

granted.

Mr. TOWN'SEND.—The point we are particu-

larly on is a comparison of the Murphy model with
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the Murphy bed that you saw. It may be that the

defendant will admit the manufacture and sale of

beds in this district within six years last past, made

substantially in accordance with the Murphy model.

If that is so, that will relieve further proof of use of

it by which we allege the infringement.

Mr. WHITE.—^We make such admission with the

exception of the defects in this model, which we have

heretofore called attention. Exhibit "C." The ad-

mission is made only as to Mr. William Murphy.

There are other parties made defendants, but as a

matter of fact they have no existence.

The MASTER.—Is there an admission on thati

I have not read the answer. The point is that Will-

iam Murphy does business as Murphy Manufactur-

ing Company.

Mr. TOWNSEND.—That is true, I understand,

your Honor, [137] that William L. Murphy is

the Murphy Manufacturing Company. The points

of difference between this model, Exhibit ''C," and

the actual Murphy bed, as I understand, is that the

form of the stop strip against which the small door,

or foldable stop engages is a little different in this

model than in the actual door.

Mr. WHITE.—Our statement is this, that in the

actual door there is no such thing as a stop. There

is no such strip on the side of the wall.

The MASTER.—Mr. White, what did you say

about that hinged stop, I think you called it?

Mr. WHITE.—This small part here?

Mr. WHITE.—In the Murphy door this weather
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strip hei-e, or piece of board, is absent entirely so that

when this small door is closed the panel on the door

brings it up flush with the side of the apartment.

There is no stop along the side wall there at all.

Come to think of it, that may be important.

The MAiSTER.—That hinged door on the side of

the structure is an essential part of the Murphy bed?

Mr. WHITE.—It is a door to allow a party to go

into the closet behind the bed when the bed is in the

room. This represents the room and the bed in

front. When the bed is down the closet is still ac-

cessible.

Mr. TOWNSEND.—On the part of the plaintiff

we will state that while the function described by

Mr. White for that door is such as to give access to

the closet, it is the main function of the patented

foldable stop of forming a stop to the opening, or

pivotal movement of the door when the same is in an

open position.

Mr. WHITE.—We object to that statement as not

evidence.

The MASTER.—I don't think it was offered as

evidence. [138] I think Mr. Townsend was offer-

ing that statement for what he expects to prove. In

the admission that you made, Mr. White, I thought

you referred to the hinged side door or panel as be-

ing not a proper element in the model. I understood

you so then. I understand now that it is simply the

stop strip at the side of the casing that j^ou say was

not a part of the Murphy bed proper.

Mr. WHITE.—Yes.
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Q. Mr. Maynard, in the actual construction of the

Murphy bed, what is the arrangement at the point

where this strip which I will mark Si—^what is there

there in the actual Murphy bed in place of the strip

S which forms an abutment for the door itself to

close against when it is swung into the closet?

A. In explaining this model we have here a condi-

tion which does not exist in the actual door. The

small swinging panel normally swings freely into the

position against the jamb of the door, which is cus-

tomary to have in door frames, and the panel, the

motion of the panel, is not interfered with as it is

here in the model. This part is added for other pur-

poses which will be explained later, and this panel

is adapted to swing up against the jamb of the door.

I should like to mark that for purposes of reference

as No. 17, with a red pencil. The panel marked 17

is adapted to swing in and stop against what ordi-

narily is the jamb of the door, making a close fit with

the jamb.

Q. Now, Mr. MajTiard, taking the patent sued on
and the two models of the Jordan bed and the

Murphy bed, I wish you would analyze the patents

for the benefit of the Court and make such com-

parisons there with the patents as you wish, with

especial reference to claims alleged to be infringed,

claims one, two and eight, and particularly compare
the Murphy bed with those claims, and with the Jor-

dan patent, its [139] object, aims, and purposes,

and mode of operation.
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A. I would like to begin a comparison of the

model with the patent by reading the claims in ques-

tion. Claim 1 is: "A reversible wall attachment

for apartments, consisting of a door structure hav-

ing pivots at the center of the top and bottom,

tumable in an opening in the wall, a fixed stop

upon one edge of the door, compacting with the edge

of the opening upon one side, and a foldable stop

ajdapted to engage and cover the opposite side."

Claim 2 is: "A wall attachment for apartments con-

sisting of a door or structure having central pivots

at top and bottom and turnable in an opening in the

wall, stops by which a joint is formed with the edges

of the door when turned in either position, and a

latch by which the door is locked." Claim 8 is:

"A wall attachment for apartments consisting of

a door or structure having central pivots at the

top and bottom and turnable in the wall opening,

an article of furniture fixed to one side of said

stnicture, a bed hinged to the opposite side of the

structure, turnable to stand in a vertical or hori-

zontal position, and a latch by which it is engaged

and held in its vertical position, to be revoluble with

the door about it vertical axis." These claims are

built upon the specification of the patent, and call

for an invention which the specifications state re-

late to w^all furniture for apartments. It consists

of the combination of parts and in details of con-

struction which will be more fully explained by ref-

erence to the accompanying drawings, in which the

full figure is printed of the patents, describing the
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section view of the drawing. In line 24 of page 1

of the specification, it states: "It is the object of

my invention to provide a means in connection with

apartments whereby an ornamental article of furni-

ture, or other fixture appears within the [140]

apartment during the day, and which may be re-

versed to present a bed or couch to be occupied at

night." Continuing further in the specification at

line 31: "As shown in figiire 1, AA is a w^all having

a door or like opening made through it, and 2 is a

door or frame centrally pivoted at top and bottom

so as to be tui^ned around a vertical axis within this

opening." I should like to remark so far as the

position of parts as illustrated in the two exhibits

is concerned, I would like to mark them with the

permission of the Coui"t.

The MASTER.—Yes.
A. The parts of the panel, in model Exhibit " B,

"

marked AA, represent the wall having a door or like

opening made through it, and the part herein marked

2 is a door or frame centrally pivoted at top and

bottom so as to turn around a vertical axis within

this opening. This is described as a door or frame

and is further shown as being in operation a frame

of suitable design which is suitable to cover the

opening in the wall. Reading in the patent w^e see

:

"This door portion carries upon one side a bed

structure 3, which may be folded up to stand ver-

tically against one side of the door when not in use,

and upon the other side may appear an article of fur-

niture or ornament 4." The bed' frame' is repre-
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sented and marked 3 in accordance with the numer-

als appearing in the specifications. The article of

furniture or ornament manifestly may read upon

any article of furniture which could be fixed upon

the door, or any ornament, and neither term' is lim-

ited indefinitely to any specific structure of furni-

ture or of any particular ornament, and an orna-

ment going to finish the interior of the room to help

furnish the room is probably intended, as something

—as nothing specific is stated.

Q. Would a mirror be such an article of furniture

or ornament ?

A. I think that a mirror would be an article

[141] of furniture, as they are frequently sold as

complete articles and used to decorate rooms and

furniture.

Q. Will you indicate by a red rectangTdar figure

on that door panel what would be representative of

the article of furniture?

A. The red rectangular figure w^ould represent a

miri'or or article of furniture which could be mani-

festly attached to the door so as to appear when that

side of the door is turned to the room, and to dis-

appear when the door is turned upon its pivots.

The specification in line 49 of page 1: "When the

'bed is to be used the device is released and revolved

about its vertical axis, and the bed will be brought

to the front, and the other portion to the rear,"

'That is clear from the model. The word "release"

means disconnected from any restraining latch or

device which mav be utilized to hold the door in one
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or the other position, and to illustrate when the door

or stiiieture as it might be called, 2, is released, the

bed earnng the frame or structure swings about

its pivots and presents the bed into the room. The

model as exhibited now shows the panel there so

that the bed is within the room.

Mr. WHITE.—Wliere is the article of furniture ?

A. The article of furniture has been swung around

the pivot and the opposite side of the panel and it

has disappeared.

Mr. WHITE.—Where"?
A. With the opposite side of the door inio that

portion of the room which is oppoisite the front.

Mr. WHITE.—You mean the closet, do you not!

A. I don't know that I have referred to a closet

in the specification. At line 52 of the specifications,

page 1, it states: "There is a recess or space at the

tear of the wall opening to allow of this vertical turn-

ing and the concealing of the part not in use within

this space." [142] Further quoting from the speci-

fication it says. '
' The pivots

—

Q. Just indicate by the word "recess" on the

model the recess referred to. Just mark it.

A. I have marked the word "recess" upon the

floor illustrating that portion of the model repre-

senting this floor space toward the rear of the swing-

ing structure.

Q. That reces® ordinarily means a closet, does it

not I

A. Ordinarily means a closet. Reading from
line 57 of the specification, from page 1: "The
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pivots 5 and 6 at the top and^ bottom, and upon

which the device i& turnable, may be of any suitable

or desired construction to make the turning easy.

Thus, the pivots maj^ be plain, or any suitable ball-

bearing, or other anti-frictional deface may be used,

especially upon the lowermost pivot." As nearly

as possible I will illustrate the pivots 5 and 6 at

the top and bottom of the door by marking upon the

model the approximate location of the pivots. The

specification refere to a specific form of a pivot

which is not brought out in the claims here in suit,

and I vAW refer for further explanation for said

pivots to the page of the specifications as it will be

unnecessary, perhaps, to describe the exact structure

of the pivots since the claims here in question do

not bring out the exact construction of any pivots

or devices about which the panel may be turned.

Q. You mean to say that the claims sued on are

not dependent upon any special pivot construction

shown in the Jordan patent ?

A. Exactly. One of the slight discrepancies on

the model B may be discovered in referring to line

3, page 2, which states that, "the upper joint formed

between the door and the opening is covered by a

hinged, turnable protecting plate or batten, 2a,

which conceals [143] this opening, whether it be

lairge or small. This batten is preferably hinged

and freely turnable about its hinges so as to swing

up out of the way, and allow the door to turn around

upon its pivots." On examination it will be seen

that this batten does not appear, and the claims
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make no reference to the batten, and for that rea-

son it appears that it was eliminated from the model.

Purtherw^ explaining the construction of the model

with reference particularly to the specification, I

find at page 2, line 12, the following: ''The door or

carrying structure 2 has a projecting stop, 15, which

when the door is turned in one direction contacts

with the corresponding edge, 16, of the opening in

the wall A. The opposite edge swings freely through

the opening upon the other side to allow the device

to be reversed, but when in the position just de-

scribed the vertical joint may be concealed by a strip

17, which is hinged as shown at 18, so as to be par-

tially turned around and its outer face, when thus

turned forms a stop against which the part 15 is

arrested when the device has been reversed." I

shall mark as near as possible these reference nu-

merals on the model. The Exhibit "B," with the

panel 2, already marked, is shown as having a strip

15. I should like to mark this strip on this Mur-
phy model the contacting face as I have done on the

Jordan model by the reference number 15, because

that is the portion of the model which does the stop-

ping as it engages the jamb of the door. That is

the surface which really contact with the jamb of

the door, forming a stop. The "stop 17" referred

to in the patent is also marked, and is shown as

hinged as at 18. Further referring to the specifica-

tion, we see on line 25, page 2: "This structure is

locked in either position by means of a foot lever

19, having an up-turned end 20', which engages an
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opening in the bottom of the door 2, and which is

made to normally [144] engage such an opening

by the action of a spring 21." I will not attempt to

mark these minute parts as the claims to which we

refer do not relate to any specific form of latch.

Claim 2 simply calls for a latch by which the door

is locked, and manifestly that claim is broad enough

to cover a latch of such kind as would fasten and

hold the door in its adjusted position. The patent

on page 2, line 41, states: "The bed frame 3 may
be made of angle iron or other suitable or desired

material, and its end lies close to the wall 2, when

the bed is in.' a horizontal position." I should like

to state that this word "wall 2" should not be con-

fined—confounded with the wall of the building, but

refers, I should think, to the door structure 2, the

reference number clearly indicating that that was

the intention. Line 45, page 2, states: "23 is a

fixed bracket from the door frame 2, and its outer

end carries the pivot 24, about which the bed is turn-

able ; these pivots being intermediate of the length

of the frame, and at such a distance from the wall

as to allow the inner or wall end of the bed to stand

in a vertical position when the bed is turned up

without striking the floor." I think that covers

nearly all the points or portions of the specifications

which we find necessaiy to refer to in explaining

the claims sued upon, and the several elements in

the claims can readily be identified by the reference

numerals which we have been placing upon the

model. I ishould like to next compare the Murphy

bed model

—
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Q. (Interi-upting.) Did you point out the' means

for holding the Jordan bed upright when in a ver-

tical position ? A. As referred to claim 8 ?

Q. Yes. [145]

A. I should like to refer to the model B again,

while answering the question, and state that a suit-

able form of latch, quoting from line 130, of page 2,

at the bottom of the second column: "The bed is

held in upturned position by means of a spring latch

43, carried upon the upper part of the turnable door

structure 2, and engaging with the lower or foot

roller 44, which extends between the posts 26. " This

latch I will mark on the model as 43, indicating the

device which helps to sustain the bed in a vertical

position when so adjustable.

Q. How is that latch marked in figure 1 of Jordan?

A, It is illustrated at figure 1 in the drawing as

a part or piece marked 45 and engages a rod extend-

ing transversely across the foot of the bed when the

latter is upturned so as to bring the rod marked 44

cloise to the panel or door structure 2.

Q. Then the latch which is marked 45 in figure 1

is the same element that the specification calls 43,

is it not*? A. Yes, it is.

Q. And the cross-bar 44 of figure 1 is the same ele-

ment that is called roller 44 in the specifications'?

A. Yes, the term roller, perhaps, was a typo-

graphical or stenographic error because no form of

roller is necessary with the spring latch that the

specifications call for as 43, and which the drawing

is erroneously marked as 45. This error escaping
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the attention of all persons concerned, apparently.

The MAiSTER.—There appears to be no 43 on the

drawing.

A. There appears to be no 43 on the drawing.

The latch is marked 45 in both figures 3 and in figure

1. Comparing the two models, Exhibit "B" and

"C," which represents the Murphy bed, the elements

of the claims here sued upon and which is called

a door structure is marked at 2 with the numeral

2, the wall in the Murphy model being marked A,

and the latch for locking the door in either position,

or in adjusted [146] position, I should say, I

think, indicated at 22 upon both models. In the

Mlirphy bed the latching device called for by the

claim is divided into two parts, while in the Jordan

bed one latch operates in both positions. This be-

comes necessarj^ in the Murphy bed simply because

the door does not swing into line and Avas not capa-

ble of being locked by a single latch, as was the Jor-

dian door frame, and for that reason Murphy has

adopted the expedient of using two latches to lock

the door, when one is capable of doing the same oper-

ation in the Jordan bed.

The MAiSTEK.—WiU you point out the two latches

you speak of?

A. The latches, for the purposes of convenience,

in the Murphy bed, as exhibited by the model, are

described by the reference characters 22 and 22^,
these simply performing the function of locking the

door structure in its adjusted positions. I should

like to mark on the Murphy bed model the hinges 5
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and G w-thich perform the same function as regards

the Murphy door structure as do the hinges 5 and

6 of the Jordan bed. The recess described in the

Jordan patent is clearly sho^^^l on the Mlii-phy bed

model at the rear of the wall A, so that in operation

the panels 2 in both of the models have the face or

finished portion which ynay decorated, finished or

trimmed wdth articles of furniture, or furnished

\\\t\\ such material as may go towards completing

the interior of the room, and to mj mind it seems

that using a form of panel which corresponds with,

or is harmonious to the general trim of the room,

would imply an ornament described as 4, at 4 in the

specifications. The door stiiictures 2 operate in pre-

cisely the same manner to open as shown in the

model in the same direction about a central pivot,

or central pivots, so as to bring the bed or other

articles wihich may be mounted on the opposite side

of the door into the room, and the door structure

in each of the [147] models are of such area that

the bed extends substantially over the entire area

of the door. In other words, the bed is approxi-

mately equal in width and height to the door struc-

ture. The claims referred to in the present case do

not limit the patentee to a door per se, but are suffi-

ciently broad to cover a structure having the func-

tion of a door because the claims 1, 2 and 8 each refer

in one way and another to a door structure, the first

using the words "a door structure," the second

claim, "a door or structure," and the eighth claim,

"a door or structure," so that it is apparent that
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the structure is the essential element in the claim,

and must be of sufficient size and width to carry a

full-sized bed as is represented in the model, and

these beds swing- substantially in a plane about the

axis which is approximately at their centers, each

adjusted in a vertical position. The door structure

of the Murphy bed model is of sufficient width to

carry a full bed, and both swing- to carry the bed

into the recess heretofore referred to.

Mr. WHITE.—Q. Do botli swing to carry the

article of furniture on the opposite side of the bed

into the recess f

A. The article of furniture which may be mounted

upon the panels or door structures in one case swing

into the recess, and in the Murphy model do not

smng into the recess because of the peculiar and

cumbersome structure of the door structure which

necessitates the of that part of the door

structure which would carry the article of furaiture

or oiTiament. It seems to me that this portion of

the door structure which represents the door is orna-

mental to the room, and has no other function than

to trim the room, because it does not by itself carry

the bed, but requires a door structure of width and

height sufficient to cany the horizontal bed. This

structure as a whole swings approximately centrall}'

[148] about its pivots.

Q. Will you mark on the Mui-phy bed on the out-

side of the swinging panel, a rectangular red line

figure to indicate a mirror such as you have with the

first model 1 A. I have so mai'ked the mirror.
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Q, Now, when the door and panel of Murphy is

turned on its central pivot so as to bring the bed out

into the room is that article of furniture on the other

side, the mirror which you represented in red pencil,

visible in the room? A. No, it is not visible.

Q. Is it visible when the same reversing of the

Jordan panel takes place, so as to bring it out?

A. The article of furniture in either case is in-

visible in the room when the door structure is turned

to expose the bed into the room.

Q. Is the converse true, that when the mirror or

article of furniture is out that the two bed structures

are also invisible ?

A. When the door structure is turned to present

the article of furniture or ornament, the bed struc-

tures are carried into the recess and disappear, and

the disappearance of the bed is caused in exactlj^

the same manner in both of the models, the Jordan

model and the Murphy bed model, the bed structure

being carried bodily into the recess by the door

structure.

Q. Referring to the two models, you have men-

tioned the foldable stop in the Jordan, 17, and re-

ferred to the folding member 17 in Murphy. Will

you state wherein those stops perform similar or

dissimilar functions ?

A. The stop 17 as described in the patent and so

marked on the Jordan model is connected by hinges

to a part of the wall so as to form one edge of the

opening in which the door swings. The equivalent

of this stop 17 of the Jordan patent is indicated or
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illustrated on the Miirphy bed model [149] as

beiag dislocated from the fixed wall and transpo&ed

to a hinge upon one edge of the Murphy door

structure, and when the Murphy doer is s^vIlng about

itsi pivot to carry the bed into the room, the panel

or stop No. 17 is then swung so as to engage the

jamb of the wall A and to prevent the door structure

from being moved.

Mr. WHITE.—Moved in which direction ?

A. As the door is moved to expose the bed. In

the Murphy model the door is latched in open posi-

tion by a form of lock indicated at 22, which can

(swing down in front of the jamb of the door, thus

locking the panel or door structure 2 against move-

ment. The only material difference, or inunaterial

difference as it might be said, in the two models, is

that the stop No, 17 in the Mui'ph}^ bed is made of a

little larger area than the stop No. 17 of the Jordan

bed, and instead of being hinged on the wall, is

bodily Lifted and hung onto the door structure 2 as

it performs the same function as the stop when the

bed is iswung into the exposed position. In the

Jordan model, when the bed is to be exposed the

stop 17 is swung so as to permit the door to be turned

so as to expose the bed, and then the adjacent edge

of the door structure will engage the stop by which

further movement of the door structure is limited.

This is apparent by an examination of the Jordan

model and the edge of the door structure 2 of this

model engages with a surface of the stop 17 which

is adjacent to the pivot of the hinges in the model.
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This is clearly apparent by an examination.

Q. You have stated that the foldable member 17

of Murphy is hinged to one edge of his door struc-

ture, while the corresponding element in Jordan is

hinged to the jamb. Now, will you just indicate

fby two parallel lines across that part of the Murphy

bed which you call the door structure, [150] so

that we will know just what we are to consider in its

entirety as the door or door structure of Murphy %

A. I have marked the panel or door with two hori-

zontal parallel lines extending across the rear side of

the door, and this shows the extent of the area which

is employed in closing the opening into the recess

through which the bed is swung.

Q. The lines which you have drawn extend across

the panel member which is apparently the full width

of the bed; is that right? A. That is so.

Q. How does that correspond with respect to the

areas and function in the Jordan model ?

A. The similarity of the two door structures as re-

gards area of the door and the width and height of

the bed is perfect, the bed when adjusted in vertical

position occupying substantially the entire width and

height of the panel as does the bed in the Murphy
patent, and the function of the panel or door struc-

ture proper is precisely the same in each of the

models as any reduction in the width of the panel or

door structure would leave that open space in the

doorway which would have to be covered. In the

Murphy model

—

Q. (Intg.) What is the purpose of the folding

stop 17 in the Jordan?
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A. The purpose of the folding stop 17 in the Jor-

dan patent is to restrain the door structure 2 when it

has been thrown as to carry the bed into the recess,

and also it has the function of forming a trim or fin-

ishing inclosure in the space which might exist when

the panel is turned in the closed position to carry the

bed into the recess.

Q. When the Jordan bed is reversed what action

takes place vnili respect to the foldable stop 17 and

what further function, if any, does it have *?

A. The further function of stop 17 is to limit the

opposite [151] turning motion of the door struc-

ture 2 when the bed is swung into the room out of the

recess.

Q. Does the Murphy folding stop No. 17 perform

that function which you have ascribed to the Jordan

folding stop ?

Mr. WHITE.—Objected to as leading.

A. The Murphy stop marked 17 as indicated in the

Murphy model performs precisely the same thing, the

same functions, both as to limiting the movements of

the panel when it is swung and as to closing the joints

or opening between the adjacent edges of the jamb

and the panel 2.

Q. When the Jordan bed is exposed to the room

and you want to turn it into the closet, do you have to

do anything to the Jordan stop *? A. Yes.

Q. What would you have to do to it ?

A. To the Jordan foldable stop—it is necessary to

move this stop out of the way of the door, the edge of

the door structure, so that the door can be brought
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into the proper parallel position with the wall and

retained there.

Q. When the Murphy bed is exposed to the room

and the parts in position as show^n, with the Murphy

latch 22 engaged, do you have to do anything to the

foldable member 17 before you can close the bed back

into the closet ?

A. Yes, the foldable stop must be moved before the

bed can be swung into the recess, and the door struc-

ture 2 must be unlatched precisely as in the Jordan

patent. A restraining latch is implied in both in-

stances, only there is a change of position or change

of location and a change in the kind of latch employed

by Murphy in the Murphy bed over that of the Jor-

dan bed.

Q, You have said that both foldable stops 17 of

Jordan, and the foldable stop 17 of Murphy, have to

be moved. Do you mean turned on their pivots, or

what other movement do you mean? [152]

A. They have to be swung about their pivots as they

are hinged to their respective supports. The support

in the Jordan patent is the jamb or adjacent wall por-

tion, and this support has been changed in the Mur-

phy bed model from the jamb to the end of the door

structure, and this change of location is readily made
apparent

—

Mr. TOWNSEND.—I would like to have the ques-

tion read to you again.

(Reporter reads question.)

Q. You have stated that what Murphy has done was
to transfer the point of his hinge from the jamb as
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shown in Jordan to the door of Murphy. Can you

illustrate such transportation ?

A. Yes, the model here shows or has been con-

structed so that the swinging stops 17 of Murphy,

w^hich is hinged to the door structure, is temporarily

detached as I have shown by lifting the panel from

the door, and

—

Q. (Interrupting.) Now, with these—with this

foldable stop 17 of Murphy removed is that a practi-

cally operative door as it stands now, and without

—

A. No.

Q. —without stop means to keep it open 1

A. No, the structure as represented with the Mur-

phy stop panel 17 removed is impracticable because

it leaves an opening at the line where a joint would be

fonned in the Jordan model, which opening Jordan

closes and covers by a foldable stop 17, w^hich is

hinged to the jamb of the door, and the Jordan stop

17 is shown as hinged in the Murphy model

—

Q. (Interrupting.) Have you any stops now in

Murphy since you unhinged the element 17 from the

Murphy bed ?

A. There is no effective stop when the member 17

has been dislodged.

Q. Is there any stop co-acting with the edge of the

door which is adjacent to the jamb, which would pre-

vent the door turning back into the closet? [153]

Mr. WHITE.—Objected to as immaterial, the pat-

ent not calling for any stop to prevent the door going

• back into the recess.

The MASTER.—Overruled.
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A. There is no stop in the Murphy bed when the

panel 17 is removed which will act in that manner to

effectively prevent the movement of the two edges of

the door referred to in the question.

Q. Now, will you continue your explanation as to

substitution that you were interrupted in %

A. In removing the panel 17 of the Murphy bed,

which was hinged upon the door structure there was

left a vertical space which would form a seam along

the edge of the door structure 2 and the wall, this

space being in the present instance covered by a panel

which has been painted black so as to clearly show

that it was hung for the purpose of swinging about

hinges connecting it to the jamb of the door. This

panel is the element which is supplanted by the panel

17 of the Murphy model which we have removed from

the door 2, and shows clearly that precisely the same

operation is performed whether the panel or stop

member 17 is hinged to the edge of the door so that

it can be used as a stop, and also as a cover for the

joint, and the Jordan stop is shown as hinged to the

jamb of the door as shown in the patent, and by swing-

ing the stop which is colored dark in the Murphy
model about its hinges it engages the edge of the panel

acting as a stop for further movement against the

panel, and at the same time covering the joint or space

which exists of necessity between the stationary per-

manent jamb of the wall and the adjacent edge of the

door. These two panels are freely interchangeable

and are both hinged for movement, as it must be

moved before the door structure can be moved tO'
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permit the bed to be swung into the recess. [154]

Q. Is this supplementary black panel in the Mur-

phy model a part of the actual Murphy construction?

A. No, it is not an actual part.

Q. Just explain, then, what the purpose was in

using it in the model ?

A. The panel which is colored dark and attached to

the Murphy model is introduced but forms no actual

part of the model itself, but is simply added to the

model so as to indicate that it is in all respects sub-

stantially the same as the panel 17 which has been

removed. The panel 17 itself could easily have been

taken from the other structure 2 and hinged to the

jamb of the panel and would have operated in the

same way with the dark colored panel itself, but such

alteration perhaps would have disfigured the Murphy
panel and added to the difficulties of understanding

the exhibits.

Q. What connection, if any, is there between the

folding stop on the Murphy model and the folding

stop 17 in Jordan ?

A. If I understand the question correctly as re-

gards the word '

' connection,
'

' the black panel which

has been attached as an extra part for the purposes of

illustration of the Murphy model is relatively the

same stop as 17 used on the Jordan model, the stop 17

of the Jordan model being hinged to the wall or jamb

structure A, and must be folded out about its hinges

when the bed is to be exposed.

Q. Does the black folding stop in Murphy have

that mode of operation ?
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A. Yes, they both have the same function and oper-

ate in substantially the same manner to limit the

movement of the panel, though one is sho\\Ti as hinged

to the door structure, as in the Murphy model, and in

the other the Jordan model, the foldable stop is hinged

to the jamb structure, but both must be folded when
it is desired to stop the motion of the panel or struc-

ture 2 to expose the bed.

Q. Did it require more than mechanical skill, or

simply mechanical skill to hinge the foldable stop on

the [155] door as shown by Murphy, rather than

on the door jamb as shown in Jordan, and as illus-

trated by the black folding stop ?

A. It is not conceivable that the mere hinging of a

member on one or the other of the structures was any-

tliing more than the exercise of ordinary mechanical
usage. The hinges supporting the stop could be at-

tached either to the edge of the door structure 2, as in

Murphy, or to the door jamb as in Jordan, without
exercising any ingenuity, it appears.

Q. Now, please replace the panel 17 of Murphy.
Mr. WHITE.—Q. Before you do that, I would

like to ask you to move this structure of Murphy
around and see if you can move it any further with-
out the stopping device than you can with the stop-

ping device.

Mr. TOWNSEND.—Why, I don't think—
The MASTER.—That is more properly cross-

examination.

Mr. WHITE.—Well, yes; all right. I will with-
draw the question.
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Further hearing adjourned until Thursday, the 8th

day of June, 1911, at the hour of 10 o 'clock A. M.

[156]

Thursday, June 8, 1911, at 10 A. M.

Counsel Appearing:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent: WILLIAM K. WHITE, Esq.

Mr. WHITE.—Yesterday, I made an admission in

regard to the model put in evidence as being a model

of the Murphy device. I desire at this time to with-

draw that admission inasmuch as the witness, after

I made such admission, called my attention to the

fact that there are other defects in the model than

those I mentioned, and I don't care to be handicapped

by that admission throughout the case as the evi-

dence may disclose more discrepancies.

Mr. TOWNSEND.—I understand Mr. White does

not want to be understood as admitting that the black

stop which is put on the Murphy model is in the

actual bed.

Mr. WHITE.—I prefer not to make any admission

with regard to the model as the evidence will disclose

the defects between the model and the device. I

would rather rely on the evidence as it is developed.

The MASTER.—Very well, the admission wiU be

withdrawn.

Mr. TOWNSEND.—The witness explained the

use of the black painted stop panel put on the Mur-

phy as simply showing interchangeability, as I

understand it.



vs. Murphy Manufacturing Company et al. 177

(Testimony of Frederick E. Maynard.)

Direct examination of FREDERICK E. MAY-
NARD, resmned.

(By Mr. TOWNSEND.)
Q. I will ask you, Mr. Maynard, if the Murphy

model, aside from the condition of that illustrative

feature, corresponds with the actual Murphy bed as

you saw them?

A. To the best of my recollection the general ap-

pearance of the model is very similar to the full sized

bed which [157] I saw in the apartment house I

referred to in my previous testimony. The only

difference conspicuous in the model is the application

of the darkened panel which was added to this model

merely for the purpose of illustrating the change-

ability of the panel which is 17, and hinged to the door

structure of the Murphy model. The panel 17 is

used on the Murphy bed, while the dark colored panel

which the model has, is provided with, is not used.

Q. Did the Murphy construction which you saw

have a closet space marked "recess" in the model

such as shown 1

A. There is closet space as shown by the model of

the actual Murphj^ bed.

Q. Does the Murphy construction, of which this

model is supposed to be made after, have a panel or

hinged door as you have called it, with a bed hinged

on it in the manner shown. A. It did.

Q. Does the hanging of this bed in the manner

shown correspond with the construction you in-

spected *?

A. In my rapid review of the actual door and bed.
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to the best of my recollection, the bed was pivoted in

the manner similar to that indicated in the model.

Q. Did the actual construction show the hinged

stop 17 connected to the door of Murphy as shown %

Mr. WHITE.—Objected to as leading.

The MASTER.—Well, it is leading. The witness

can state what the position of the hinged door was,

and how it was attached.

Mr. TOWNSEND.—I would state that if there is

any question about the correctness of this model, I

will introduce the model maker. If there is any

question that the thing is not substantially correct.

Mr. WHITE.—I glanced over it at first and

thought it was about correct, but afterwards I no-

ticed this, and I was especially taken by surjDrise

when this door here [158] was called a stop, and

that is the reason why I want to withdraw the admis-

sion. I had no idea that that supplemental door was

to be called a stop.

Mr. TOWNSEND.—If there is any question I will

call the model maker. Mr. Murphy himself may be

willing to state that the essential features of that

door are present.

Mr. WHITE.—That is, generally speaking, a cor-

rect model as I said, but Mr. Murphy when he takes

the stand will point out the difference.

Mr. TOWNSEND.—We will continue reserving

any point that may be made as to the })ona fides of

the model.

The MASTER.—^Nothing would turn on whether

that flap there was called a door or a stop, I take it.
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Mr. TOWNSEND.—It is a matter for the con-

struction of the Court.

Mr. WHITE.—Yes, whether or not it is a door or

a stop, of course, will depend in a large extent upon

the construction here of this side wall, and matters

of detail of that kind.

Q. Did, in the actual construction of the doors you

saw, this foldable element 17 perform any such func-

tion as you have ascribed to it, or if not what func-

tion did it perform which would correspond to or

differ from the function of the patented stop of Jor-

dan that you testified tol

A. My rajDid examination of the door as actually

installed in the apartment house did not give me time

to examine the minute detail brought up at this time,

and I would not like to state that that supplementary

stop—I did not have time to examine it with that ob-

ject in view. The landlady of the house showed me
the swinging bed as she called it, and took the door

and swung it about so that the bed was swung into

the recess and she then made the remark that it

stuck, and I did not go into any further details.

Q. Did you see the bed opened out and this swing-

ing [159] feature closed and locked?

A. I would not state that I saw that positively.

The angle of view I had there is about the same that

I am looking at it now, and the lady swung the door

around so it may be that the panel was swung out of

the way and not require further movement.

Mr. WHITE.—That is a vital matter in this case,

as it is vitally essential for the complainant to prove
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that that this supplemental door is in fact a stop. I

will state to the Court that we are willing that this

witness should make a personal examination during

the noon hour of the Murphy bed, because we intend

to show that if we remove the ordinary buffer be-

tween this door here and the wall, that this tructure

or supplemental door will go right through this open-

ing, and it is only by reason of the fact that the main

door is stopped by this buffer that this supplemental

door does not go through this opening, and this buffer

which I refer to is generally the ordinary stop-back

of any door like in the corner over there.

Mr. TOWNSEND.—Mr. White possibly will ob-

serve that there are similar means in the Jordan

construction to limit the door from swinging through

that arc of 360 degrees. That, I think, is a matter of

evidence.

Mr. WHITE.—What you are trying to show is

that there is a foldable stop in this device, and I am
willing to have the witness during the noon hour

make an examination of the doors as they are in-

stalled, and convince himself that this supplemental

door is not a stop.

The MASTER.—I think the best thing to do would

be for the witness to go right ahead with his exposi-

tion of the model and then supplement his testimony

later.

Mr. TOWNSEND.—Last night when we were in-

terrupted by adjournment, I understood the witness

to have pointed out in his comparison of these two

models that in both of them [160] they had a door
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structure pivoted substantially on pivots in the mid-

dle, and carrying a bed on one side, which folded in a

vertical plane, which structure carried a bed in and

out of a closet as the structure was reversed, and

which structure when in either complete reversed

position constituted a closure for the closet; and also

that each of the structures, Jordan and Murphy, had

foldable stops which are marked 17, and that the

distinguishing feature between the two appeared to

be that the foldable stop in Jordan was hinged to the

jamb and co-operated with the door, while in Murphy
the foldable stop 17 was hinged to the door and co-

operated with the jamb.

Q. Have I correctly summarized what you stated,

Mr. Maynard? A. You have.

Q. You mentioned certain latches, Mr. Maynard,

in connection with these two doors, Jordan and Mur-

phy, which serve to hold the doors in closed or open

position against accidental turning. In Jordan

what is the latch that serves that function"?

A. The device arranged on the upper surface of the

floor, and which is spring-supported, and engages a

recess at the bottom edge of the door. By depressing

the latch the door is released so as to swing.

The MASTER.—You have marked that, Mr. May-
nard, by what niunberf

A. This latch has been marked by the reference

number 22.

Q. In Murphy, when the bed is swung into the

closet what latches serve to prevent the door opening,

and by door I mean the main door structure %
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A. When the door structure is swung to carry the

bed into the recess the structure is retained in its

closed position by a latch described 221/2 on the

model.

Q. When the Murphy structure is opened out to

bring the bed into the room is there a latch and if

so, what is it [161] that keeps the panel and door

parallel with the wall and allows the bed to swing

down in a plane at right angles to the wall.

Mr. WHITE.—Objected to as leading.

The MAiSTER.—Objection overruled.

Mr. WHITE.—Exception.

A. This latch which retains—w^ich restrains the

door to expose the bed into the room, so that the bed

may be swung at right angles is shown and marked

as number 22, and in this instance this latch is hung

on a part of the door structure, or that member form-

ing a hinge between the latch, being adapted to en^

gage the stationary part of the wall so as to retain

the door parallel with the wall.

Q. I understand that Jordan uses one latch to hold

his panel when swung in either position, whilst

Murphy uses two latches to do the same work. 1st

that correct ?

Mr. WHITE.—Objected to as leading.

The MASTER.—It is an obvious inference. Ob-

jection overruled.

A. The Murphy discloses a latching mechanism

comprising of two parts, one located in one position

and described as 22, and another located in another

position described as 221/^. The evident purpose of

this separation of the latching is for the reason that
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the door structure is in its details different from the

Jordan door structure, which is of such design that

one latch is capable of operating on the door in either

position. This latch, of course, serves the function

of locking the door with the bed out or turned into

the recess, and the Murphy model shows a latch

divided into two parts, because one latch could not

very easily apparently be made to engage the panel

or dooT structure to retain it in its new position when

swimg about its axis in the arc of 180 degrees ap-

proximately. [ 162 ]

Q. Considering the two models in their entirety

state whether or not they are apartment wall beds.

A. The two models represent what is known in

the art as wall beds, inasmuch as they are attached

to parts of the building, especially the wall building,

and the means of the attachment of the bed to the

wall is by a door which swings about vertically ar-

ranged pivots, the door being of such width as to

carry approximately a full width bed, and in these

models the two door structures are shown as carry-

ing beds representing full sized beds on a horizontal

frame, what is known as wall beds.

Q. State whether or not the Jordan and Mui'phy

structures, as represented by those models, are in

your opinion equivalent.

Mr. WHITE.—Objected to as immaterial.

The MASTER.—Overruled.

A. The door structures of the models have the

same function, first, of closing an opening in the wall,

and the door structures also have the functions of
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carrying tlie bed or beds on one side, so that the beds

in both of the models may be swung into and out of

a recess or closet in the wall. To this extent the

two door structures are certainly substantially the

same. They operate on vertical pivots. These

pivots are approximately central on the door stnie-

ture, and the beds are carried about an axis which

is almost central of their lengths when vertically ar-

ranged, and in this respect the bed structure or wall

attachments moved about vertical pivots and con-

sequently swung in arcs of similar radius, that is 180

degrees, and being so mounted they operate in the

same manner, first to carry the bed into the recess,

and when turned about their pivots to s^^ing the bed

out of the recess. In the Murphy bed structure the

door swings in such an arc [163] that the bed is

withdrawn entirely from the closet and exposed so

that it can be lowered to rest upon the floor. This

same operation may be performed with the Jordan

model so that it can be lowered when exposed so as

to come to the floor. The operation and construction

in both of the models is substantially the same.

Q, State whether or not in your opinion those

—

this foldable stop 17 of Murphy is the equivalent of

the foldable stop 17 of Jordan?

A. The foldable stops referred to perfonn the

same function of acting for stops in the door struc-

ture and when the door structure is swimg. The

stops of the two models are shown as differently sup-

ported, one being connected to the door structure, and

the other to the jamb of the door or wall. The stop
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17 of the Murphy model acts as a stop when the door

structui-e is swung into the room, and the panel

swung to engage the adjacent part of the jamb of

the door. The opposite side of the door structure

in the Murphy bed is stopped by swinging against

a fixed or stationary part of the wall, and in this

model the door happens to engage at the handle

against a stationary part of the wall. In this ex-

hibit the handle is the point engaging the wall, and

stopping the swinging of the door, and exposes the

bed when it has been so stopped on that handle and

the panel 17 swung into engagement with the op-

posite door jamb, then the panel 17 becomes a stop

in all senses, and it certainly might arrest movement

in the door structure and yet the door could not be

swung into the recess until the panel or stop 17 had

been carried away from the jamb. I think that this

would obtain if the door was even unlatched at this

place, but it particularly forms a stop in this instance

because it is actually latched against the jamb so

that it can't be turned in this instance until the part

of the latch is [164] released. Therefore I should

think that the two stop members 17 on each of the

models sei*ve as a stop for one edge of the door, and
if these stops were rendered temporarily inoperative

the doors would still be stopped in swinging into an
open position by the stationary portion of the wall

against which the opposite edge of the wall would

abut. In this instance the opposite edge of the door

is referred to and is shown as abutting the stationary

part of the wall of the building in Murphy, and in
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the Jordan model the opposite edge of the door re-

ferred to, assuming that the stop 17 is inoperative,

the opposite edge of the door engages a stationary

part of the wall and this stop or edge of the door

is marked "X." I have marked that temporarily

X, so that if the folding panel or stop 17 is tem-

poraril}^ rendered inoperative the position of the door

structure is still determined by engaging a stationary

or penmanent part of the wall structure so that it

seems that while the door of Murphy is limited by

engaging at one edge against the wall, the door of

Jordan is likewise engaged in its movements by a

stationary part of the wall which is adjacent to the

edge of the door.

Q. Referring again a moment to the preceding

question, I will ask that it be re-read, and ask if the

answ^er w^ould be in the affirmative or the negative

so that it may be perfectly clear.

(Reporter reads question.)

A. The stops operating in substantially the same

inanner to produce substantially the same result,

therefore, become equivalent.

Q. Now, taking claim 1 of the Jordan patent, Mr.

Maynard, I wish you would compare the Murphy
structure with that claim.

A. Taking into consideration claim 1, it states as

its elements a reversible wall attachment for apart-

ments consisting [165] of a door structure, which

would form the first element of the claim, and which

is marked in the exhibit as the No. 2, this readily

becoming apparent as the door structure, since it
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performs the function of closing an opening in the

wall. Further the claim states: "Having pivots at

the center of the top and bottom turnable in an open-

ing in the \Aiall," these pivots forming another ele-

ment of the claim, and are marked as number 5, the

upper pivot, and the lower pivot nimiber 6, which

are both mounted upon a stationary part of the wall.

In the Jordan model, the pivots

—

Q. (Interrupting.) Pardon me, Mr. Maynard. I

am referring to the Murphy, simply in comparison

with the claim.

A. A further element of the claim is: "A fixed

stop upon one edge of the door, contacting with the

edge of the opening upon one side." There is in

the Murphy model an edge which is adapted to en-

gage with any stationary part of the wall so that the

door structure is limited in its movements. The con-

struction of the Murphy model is such that the same
operation of its edge is adapted to engage the station-

ary wall and thereby be stopped by the stop referred

to in this claim.

Q. Will you mark on the Murphy model, Mr. May-
nard, by a circle in red, and a cross in the circle,

where that stop substantially is?

A. In the model

—

Q. Or the point engaged by the stop.

A. I can mark upon the wall as requested a point

which is engaged by one edge of the door so that

the edge of the door co-operates with and is stopped

by the point indicated which thus essentially prevents

the movement of the door.
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Mr. WHITE.—Wliere does that stop contact with

the edge [166] of the opening on one side?

A. The stop which we can't move from the wall

is analogous with the edge of the door, with the door

of the closet, because the analc^gous edge of the door

engages with the stationary or fixed part of the door

here shown as the jamb. Now, I can perhaps il-

lustrate that just as well in the Jordan model by

showing that one edge of the door, described as 15,

swings into position and engages with the stationary

wall at the point which may be marked B. The re-

maining elements of this claim are: "A foldable

stop adapted to engage and cover the o'ppsite side."

In the Murphy model this foldable stop adapted to

engage the opposite side has been transposed from

the wall structure and hinged and hung upon the door

structure, but it performs the purposes of a stop to

limit the door, and it also covers the opposite side

as does the stop of the Jordan patent.

Q. Taking claim 2, Mr. Maynard, I wish you would

make a comparison between that claim and the Mur-

phy model.

A. Claim 2 calls for a wall attachment for apart-

ments, consisting of a door or structure having cen-

tral pivots at the top and bottom, and turnable in an

opening in the wall. Referring to the model of the

Murphy bed, we find that it consists of a wall attach-

ment for apartments consisting of a door or structure

which is indicated as 2, having central pivots at the

top and bottom, which pivots are present and marked

on the Murphy model as 5 and 6, and further stating
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that the door is turnable in an opening^ in the wall.

The Murphy door structure is manifestly turnable in

an opening in the wall, and the door structure covers

the opening in either position. The next element in

this claim 2 is: "Stops by which a joint is formed

with the edges of the door when turned in either

position.
'

' In this case the Mui-phy model has a stop

formed by the jamb of the door on one edge [167]

engagable with the edge of the door, the edge of the

door forming a stop which when engaged by the jamb

or stationary sti*ueture of the wall limits the move-

ment of the door, and the other stop, as this claim

calls foT stops, is represented by the panel or stop

number 17, which is hung upon the door structure,

but which nevertheless forms a stop against the jamb

of the door. The final element of this claim No. 2

is: **And a latch by which tbe door is locked. " This

latch as embodied in the Murphy model is partly

described at 221/^, which operates to hold the panel

in paral/*sm with the wall, and another operation of

the latch to lock the door in another adjustment is

indicated at 22, and shown as attached to the stop 17.

This arrangement of the latch which is here foi*med

into separate elements is substantially the equivalent

of the Jordan stop as called for by their claim, inas-

much las the stop

—

Q. Are you speaking of stops or latches'?

A. Inasmuch as these latches operate to restrain

the door and retain it in either the out-turned or

reversed position the latches locking the door in

paralZfsm with the wall in either position.
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Q. Compare claim 8, Mr. Maynard, in a similar

way with tbe Murphy miodel?

A. I will read the entire claim 8 first. ''A wall

attacliinent for apr«tments consisting of a door or

structure ha\'ing central pivots at the top and bottom

and turnable in the opening, in the wall opening, an

article of furniture fixed to one side of said structure,

a bed hinged to the opposite side of the structure

turnable to- stand in a vertical or horizontal position,

and a latch by which it is engaged and held in its

vertical position, to be revoluble with the door about

its vertical laxis." This claim also refers to wall

attachments for apartments consisting or a door or

structure having central pivots at the top and bottom

[168] and turnable in a wall opening.

Q. Are those the same elements that joxx have

already pointed out mth respect to claims 1 and 2 ?

A. Substantially that is the same element which has

been referred to in claims 1 and 2. The second ele-

ment of the claim is: "An article of furniture fixed

to one side of said structure." The article of furni-

ture is represented by an outline, rectangular in

form, drawn with a red pencil, which indicates the

position upon one side of the door, which the article

would or might occupy.

Mr. WHITE.—What article of furniture was on

it?

A. There is no article of furniture on the model.

Mr. WHITE.—That element of the claim is not

the bed that you saw there, was it %

A. Not to my recollection.
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Mr. TOWNSEND.—Does eoimsel for defendant

claim that they have not put a mirror on one of these

beds or panels? Because if it is contended that they

did not I will put a witness on to prove it has been

done.

Mr. WHITE.—We have made a number of dif-

ferent kinds of beds and we are not goin^ to admit

that on some of these other beds we have a mirror

because they are different from the Jordan patent

m other particulars.

Mr. TOWNSEND.—I will prove that point later.

A. The third element of the eighth claim is: "A
bed hinged to the opposite side of the structure turn-

able to stand in a vertieZe or horizontal position."

The Murphy model and the actual bed construction

as I saw it applied in the heretofore referred to

Michigan apai'tment house is a bed hinged to the op-

posite side of file structure turnable to stand in ver-

tical or horizontal position, ' which manifestly com-

pletely fills the requirements of the claim as regards

to beds. This bed is turnable to remain in ,[169]

horizontal position, and is also turnable so as to as-

sume a vertical position because the opposite side of

the panel as to which might be applied an article of

furniture. The remaining element of the claim is:

"A latch by which it is engaged and held in a ver-

tical position." The actual different form of latch

can be represented or best described by demonstrat-

ing that this bed is formed to pass over this fulcnmi
so that the counterbalancing effect or the superabund-

ance of wight on the side of the base of the bed will
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automatically latch the door in its upwardly forward

position. "V^rhen the bed is turned downwardly it

swings about a fulcrmn manifestly which is con-

nected with the door, and as the door is turned up-

wardly its motion causes it to automatically lock

itself against the door so that it can be turned and

still remain restrained by the force of gravity which

operates as an automatic latch without falling,

Q. Does it act as a latch or act as the equivalent

of a latch?

A. I mean by the words ''act as a latch" acting

as the equivalent of a latch.

Q. What is the latch here, in the Jordan model ?

A. The latch of the Jordan model is indicated as a

small device to engage the upper end of the bed when

the latter is turned into vertical position. The latch

here on the Jordan model is indicated by the number

43 which is the same member referred to in the patent

drawing as 45.

Q. Has the Jordan latch 43 or 45 any other pur-

pose than to hold the bed up in vertical position so

that the bed can be revoluble with the door about

its vertical axis ?

A. The small latch No. 43 of the model of Jordan

has no other purpose than as stated in restraining

the bed in its vertical position, and it is apparent by

the model when the bed is swung in the vertical posi-

tion, it is restrained there [170] in part by its

weight passing beyond its fulcrum.

Q. You are speaking of the Murphy now, or Jor-

dan?
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A. I am speaking of the Jordan. It is restrained

when turned into position by the latch when the bed

is turned to its fulcrum so that it extends in position

against the door.

Mr. TOWNSENC—I will offer in evidence a

card of the Mui-phy Manufacturing Company which

is an advertisement of the Murphy Concealed Wall

Bed, and which manifestly shows a mirror on its

face, and ask that it be marked Complainant's Ex-

hibit "D."

Mr. WHITE.—Objected to as incompetent, irrele-

vant and immaterial, not being proof that the defend-

ant has ever made the bed as disclosed here in this

card, and on the further ground that the details of

construction of the bed are not disclosed in this pic-

ture of the bed. On the further ground that the bed

disclosed on that card is aw-viously not similar or sub-

stantially or identically the same as the model of the

Murphy bed in evidence.

Mr. TOWNSEND.—We will reserve further

proof on that point. That concludes the direct ex-

amination of Mr. Maynard.

The MASTER.—This card will be marked Com-
plainant's Exhibit "D" for identification. [171]

Cross-examination of FREDERICK E. MAY-
NARD.

(By Mr. WHITE.)
XQ. I believe that you said you made the draw-

ings which accompanied the application for the let-

ters patent in suit, and I will ask you to state from
what did you make those drawings t
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A. I made those drawings from a model con-

structed in the basement of the residence of Mr.

Jordan in Berkeley.

XQ. And that time had he made any beds of the

character disclosed in the models.

Mr. TOWNSEND.—Objected to as irrelevant and

immaterial at the present time, and not proper cross-

examination.

The MASTER.—What is the purpose of it?

Mr. WHITE.—I will connect this testimony with

other testimony to be introduced later on. I don't

care at this point to disclose the purpose.

Mr. TOWNSE'ND.—The purpose, I think, is a

fishing expedition to see what Mr. Jordan did prior

to the filing of his application. Their main defense

is that somebody else had substantially the same

thing, and I think it is proper for them to put in that

by their own witnesses, and then on rebuttal we will

go into all that matter in full detail.

The MASTER.—I don't think it is cross-examina-

tion. The objection is sustained.

XQ. You stated that 3^ou are familiar with the

Jordan patent by reason of having made these draw-

ings. Was you aided in understanding the inven-

tion of Mr. Jordan's beds by seeing any full sized bed

embodying his invention at the time you made these

drawings "?

A. Mr. Jordan gave me all information regarding

the bed, and verball}^ explained a great deal of mate-

rial which went to aid me in constructing the draw-

ings in general and a model [172] which he had
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there and which represented the principle of the in*

vention.

XQ. In this model was there any furniture on the

side of the door opposite that on which the door was
himg?

A. It was some five years ago that I made it and
I shall not state positively, but to the best of my
recollection there was a mirror. I won't say that as

an absolute fact, but I think that was the case.

XQ. Claim one of the Jordan patents does not call

for a bed as an element thereon, does it ?

A. Claim one does not call for a bed as an element.

XQ. That claim simply calls for a reversible door
pivoted at the center and the top and bottom thereof
and turnable in an opening in the wall and' having
two stops, does it not?

A, Claim one does not call for two stops. Excuse
me, yes, it does.

XQ. Grenerally speaking, claim 1 calls for simply
a pivoted door revistble in an opening in the wall,

and having two stops by which its movements are
controlled in certain directions. Is that correct?
A. That is correct.

XQ. If this pivoted door of Mr. Jordan's was not
centrally pivoted at the top and bottom would it be
reversible and turnable in an opening?
A. The door would have to be pivoted.

XQ. I asked you if it was not centrally pivoted
would it be turnable in this opening?
A. It would be.

XQ. So that you could turn one side to the room
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and the other side into the recess, or vice versa'?

A. Yes.

XQ, If it was pivoted say one foot off the center

to the left, do you mean to say that then the door

would be turnable [173] in that opening?

A. It certainly would be.

XQ. So that you could reverse the door in such

opening f A. Yes.

XQ. And one side of the door would then be com-

pletely in the recess, and the other side of the door

be in the room ?

A. The door could be turnable through the recess.

As to the completeness, it would depend upon the

artistic construction of the wall and the pivot and

the door structure.

XQ. I am assuming the wall to be parallel with

the opening here ?

A. The pivots could be arranged so that the door

could be swung entirely in and out of the opening.

XQ. I am referring to the same kind' of pivots as

are disclosed by the Jordan patent, and I will ask

you to state now whether or not with those pivots

located off the center you could reverse the Jordan

door in that opening so that one side would be in the

room or facing the room and the other side would

be inside the recess.

A. Yes, sir, if you changed the location of those

pivot-s to one side of the center, which is clearly illus-

trated in the Murphy model, the door could be swung

into and out of the opening, but in changing the loca-

tion of the pivot you would have to take the same
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change of location perhaps that Murphy has taken in

mounting his door, so that it could swing into and

out of the closet. Any change of position one way
would certainly give liberty to the edge of the panel

another way to make the door operative as described.

XQ. If the pivots of the Jordan door are put off

the center that door is not turnable completely in the

opening as it now is, so that one side is in the room

and the other side is not ?

A. If you put the j^ivot off the center it will turn

just exactly as the Murphy model door. The pivot

is there put off [174] the center.

Mr. WHITE.—Move to strike out the answer as

not responsive to the question. I will come to the

Murphy device, and I will demonstrate that this does

not disclose a door that is turnable upon a pivot, but

a door like any other ordinary door.

The MASTER.—Motion granted.

(Reporter reads question.)

Mr. TOWNSEND.—With respect to the ruling on

the answer, it would appear that it is proper to con-

sider a question of that sort with respect to a matter

of equivalents, whether a thing is the same with the

pivots one way or the pivots the other way. When
Mr. White asked if the opening with the pivots

eccentrically would be the same, it is proper that if

you can show an eccentric pivotal arrangement which

is an equivalent of the central pivotal arrangement,

that is a fair answer to the question.

The MASTER.—I think that had better come out
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m its proper place. I think the motion and the rul-

ing was right.

(Reporter reads question.)

Mr. WHITE,—I am simply calling for a fact

which really is obvious, I think, to anyone looking

at this model.

Mr. TOWNSEND.—If Mr. Wliite means the

model Avithout change, that then might require a

more specific answer. If he would take the Jordan

model without any change whatsoever.

The MASTER.—I think I appreciate your point,

and that can very well be brought out on your redi-

rect examination.

A. No ; if you put the pivot off the center of the

Jordan bed the Jordan door would not turn exactl}''

into and out of the opening as it does with the pivot

in the center.

XQ. In other words, with the pivots off the center,

in the Jordan construction that door is not turnable

in the opening as it now is? [175]

A. With the pivot off the center of the door of the

Jordan model it is not tumable in the opening exactly

in the center as by the model.

XQ. Now, in the Jordan construction you must

have an opening as wide as the construction which

supports the bed. Is that not correct?

A. In the Jordan model the opening is as wide as

the structure opening which supports the bed.

XQ. That is not true in the Murphy construction ?

A. The change or location of the pivot supporting

the door and bed on which the door turns makes the
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position of either of these with relationship to the

opening different.

XQ. Now, in the Mnrphy construction you find, do

you not, that he has utilized the ordinary hinged door

of the ordinary size, and has attached to such hinged

door his folding bed. Is that correct?

A. The Murphy model shows a door hinged at a

point w^hich is approximately the center of the bed

which it carries, when the bed is turned into vertical

position. The door as specifically referred to by de-

fendant's counsel does not carry of itself the bed,

but the bed is carried by the door structure which is

pivoted at its center and which has a panel on one

side going to finish the door on the outside. If the

Murphy door is turned into open position the small

panel does not cover the opening, but the door struc-

ture as a whole substantially covers the opening and

does so entirely when the stop is swung into position.

XQ. In claim 1 what function is performed by the

door structure in the combination'?

A. The function of closing an opening in a wall.

XQ. In the Murphy construction by what part of

the combination is that function of closing the open-

ing perfonned'?

A. The opening is closed by the door structure.

[176]

XQ. The door structure which you now see w^hen

it is closed ?

A. That part of the door structure which you see

when the door is closed.

XQ. So far as the performance of that function of
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closing an opening in a wall is concerned, is there

any necessity of having in the Murphy construction

this additional structure attached to the back of the

door proper ?

A. The necessity of making the door of the struc-

ture as shown in Murphy is the necessity of provid-

ing a bearing for the beds, which bed is turnable

into the recess, and which bearing forms a door struc-

ture closing the door opening in either position.

XQ. I wish to remind you that the claim 1 does

not call for any bed, and therefore does not call for

any device which would perform the function of

securing the bed.

A. It simply calls for a door. I thought the ques-

tion referred to a bed.

XiQ. I am referring to claim 1 which calls simply

for a door and I will ask you to state now in the

Murphy device what part of the structure performs

the function which is usually performed by the door.

A. Did your previous question refer to a bed also ?

XQ. I am not referring to a bed.

A. Did your question include the word "bed"?

XQ. No.

A. Will you read that question, please, Mr. Re-

porter ?

(Reporter reads prior question.)

A. The additional structure is certainly there for

a purpose. Claim 1 simply calls for a door.

XQ. It performs the function of closing and open-

ing in the wall, and I will ask you to state whether,

in the Murphy construction so far as the perform-
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ance of that function is concerned, there is any neces-

sity of this additional structure which is attached to

the rear of the door proper 1 [177]

A. Yes.

Mr. TOWNSEND.—I suggest that counsel read

the claim 1 which says, "a door structure having

pivots at the center."

A. As I said, there is necessity for the additional

portion as that portion which is added forms a door

structure closing the opening when the door or part

of the door is turned into the exposed position. I

might illustrate by saying that the door frame re-

ferred to in the claim includes a panel closing the

opening in, one position, and closing the opening

when turned in the other position.

XQ. A rather absurd proposition to open a door,

and at the same time to have another door to close

the opening,

A. The absurdity would be excused by the neces-

sity of the peculiar construction of the door.

XQ. Now, I will ask you to point out in the

Murphy device a fixed stop upon one edge of the door

contacting with the edge of the opening upon one

side.

A. A portion of the edge of the door, the rear por-

tion referred to, being that approximately the edge

of the door forms a stop contacting with the edge

of the opening on one side. That edge of the door

referred to forms a stop when swung into position

against the permanent wall, opening or jamb, thereby

forming a permanent stop. If this necessary area
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were not provided at the edge of the door the door

would swing in pass the jamb without stop. Conse-

quentty the edge of the door certainly forms a stop,

the design of which is such as conforms to the jamb

of the door.

XQ. The claim calls for another stop which is

operating as a stop in the combination at the same

time that this stop that we have just referred to is

operated. Now, point out this stop.

A. The use of the words "at the same time" I

don't find in the claim. The combination of the

claim may include a number [178] of elements to

be operated. They don't all have to operate simul-

taneously because such combinations may be impos-

sible. Elements in that combination here can oper-

ate successively or conjointly, and in this instance

we have a fixed stop upon one edge of the door, and

,a foldable stop adapted to engage and cover the oppo-

site side. This foldable stop in the Murphy is repre-

sented by this member 17, and in the Jordan patent

it is also represented by this foldable member.

XQ. In the Jordan device both stops are operated

at the same time, are they not?

A. In the Jordan device both stops do not operate

at the same time as stops, because either one may be

made effective as the door is closed as desired. In

one instance the fixed stop acts on one side of the

door, and the other stop may be rendered inopera-

tive since the door is stopped in its movement by the

fixed stop, so that the foldable stop on the Jordan

is used for the purpose of closing the joints at the
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edge of the door as precisely *s the foldable stop of

the Murphy.

XQ. In the Jordan device when the foldable stop

is covering the joints the bed is in the recess, and in

the Murphy when foldable stop is operating the bed

is in the room?

A. That is correct, but I don't see that the change

of position affects the operation as long as the parts

act as stops in either position or location.

XQ. Now, I will ask you to observe me operating

this Murphy model to see what stops the door as I

open it to bring the bed into the room.

A. The door is stopped by engagement with a per-

manent part of the wall.

XQ. Do you think in the ordinary operation of

the Murphy device it would be operated as I have

just operated if? That is pulling the door back

against the wall and in bringing [179] the bed

out into the room?

A. The door structure would be pulled open by

any suitable handle located on one place on the door.

XQ. I mean anyone operating the device in order

to get the bed into the room would simply take hold

of the knob of the door and move the door back

against the wall, and the next operation would be to

bring the bed onto the floor into a horizontal posi-

tion?

A. That would be the natural operation of either

the Jordan or Murphy.

XQ. Up to that time the so-called folding stop

that you have mentioned is still back in the recess.
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Is that correct ?

A. Its location permits it to still be in the recess.

XQ. Do you mean to tell the Court that this door

that you found on the Murphy device operated as a

stop to prevent the further movement of the Murphy
structure in the same way that this foldable stop of

the Jordan patent operates f

Mr. TOWN'SE'ND.—I submit that the witness did

not state that he turned down the bed himself. He
said they performed certain functions. As to the

stops it may be in pulling the thing out he did not

go through the different steps.

Mr. WHITE.—If he has not seen the device oper-

ated I don't see why he testified that this door is a

stop.

A. The panel here operates as a stop after the bed

is turned into one position by engagement of the

jamb of the door.

XQ. Point out the corresponding stop in the

Jordan de\dce which prevents the movement of the

door structure after the bed has been brought into a

hoi'izontal position.

A. The position of the stops has nothing to do

whatever with the adjustment of the bed in hori-

zontal position. The Jordan door might be opened

and the bed still remain in vertical position ; so might

the Murphy door. When the [180] door is open

the bed can be lifted upwardly and the foldable stop

adjusted as desired, and in the Jordan patent the

operation of the bed has nothing to do with the stops

at all. The stops only are used in conjimction with
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the door when the door is in one or the other position.

XQ. You said that in the operation of the Murphy

structure the wall in the room would operate as a

stop to prevent further movement of the structure,

and then the next operation would he the bringing

down' of the bed into the horizontal position. , You
then stated that this supplemental door could be

closed, and when in soich closed position it would

operate as a stop to prevent any further movement

of the device. Now, I will ask you to point out in

the Jordiani device the corresponding element which

performs the function of a stop after the bed has

been lowered into a horizontal position,

A. When the Jordan door is turned to expose the

bed it is swung backwardly and the foldable stop is

arranged into such a position as to prevent or form^

a stop for the door, the foldable stop being hinged

to engage one edge of the door when the latter is

swinging open, and in the Murphy construction the

same stop in all respects is utilized and is hinged, but

instead of being hinged upon the fixed wall is hinged

upon the door, and can be moved into position to act

as a stop to prevent movement of the bed, and also

as a closure as this here forms a stop for the door.

XQ. In examining the Murphy device the other

day did you note whether or not the removal of the

buffer attached to the wall and against which the door

struck in being moved around to bring the bed into

the room, would permit the further movement of the

door structure so that this supplemental door would

come right to this opening, but not be in contact at
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all with this side of the wall ? [181]

A. In making my examination of the bed con-

structed in thei Michigan Apartment House I did

not think it was necessary to go into the minute

details as to specific construction in the same, for

the reason that if I observed a panel which could be

swung in position and stopped in another position,

and which panel was supplied with a bed, that ap-

peared to me that that was sufficient information,

and as to certain minute details of arrangement of

stops or checking the movement of the door in one

way or another would not enter into the discussion

at all,

Mr. TOWNSEND.—I submit that as we are go-

ing out and look at that construction in the apart-

ment house, that it would be quite proper to admit

what is shown there and what the witness has seen

until after that inspection has been made, and I

would suggest that we invite the Court to go up

there mth us and see the actual construction and in-

stallment.

The MASTER.—Do you think that is necessary?

Mr. WHITE.—If there is any point in the Court's

mind in regard to the function performed by the

supplemental door I would like to have the Court

investigate the matter.

The MASTER.—I can see, I think, how it is

operated.

Mr. WHITE.—It is one of the vital matters in

the case, because it is necessary for complainant to

prove that this door is a foldable stop, and performs
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the function of a stop to stop the movement of this

door structure.

The MASTER.—I will go up there, if you desire.

Fui'ther hearing adjourned until Thursday, the

8th day of June, 1911, at the hour of 2 o'clock P. M.

[182]

.Thursday, June 8th, 1911, at 2 P. M.

Counsel Appearing:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent: WILLIAM K. WHITE, Esq.

The MASTER.—The record, I presume, should

show the fact that at the reqoiest of counsel and in

their presence I have during the noon recess gone

to the place of business of the defendant here and
inspected a sample bed of their design.

The WITNESS.—I would like to review the last

few questions there in view of the fact that there

was some question brought up there about a few
questions back, and I would like to review back-

wards for a few questions with your Honor's per-

mission to see that I thoroughly understood the

sense of the questions.

Mr. WHITE.—It is a rather unusual proceeding.

I trust that if you do not thoroughly understand
any question that I ask you at the time if you will

so state or indicate.

The WITNESS.—I thought that I fully under-
stood all the questions, but I think we had better
refer back and review the questions.

The MASTER.—You may do so.
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(Repoi'ter reads certain questions on page 40 of

transcript.)

The WITNESS.—The repetition of the few ques-

tions there I think indicates that at that time, Mr.

White, I was not exactly familiar as to the nature

of the questions, and I would like to state in re-

sponse to the questions that the claim calls for a

combination of elements including a door or struc-

ture having pivots at its top and bottom tumable in

an opening in the wall, and a fixed stop upon one

edge of the ,[183] door contacting with the edge

of the opening upon one side, and foldable stops

adapted to engage the opposite side. I would like

to further explain my answer there and state that

the claim calls for a door reversible in an opening

and having top and bottom pivots and a fixed stop

at one end adapted to engage one edge of the door

opening, and the foldable stop to engage and cover

the opposite side. These elements called for in this

claim are clearly shown as a foldable stop adapted

to engage one edge of the opening in the door and

the other fixed stop is arranged to limit further

movement of the door, that edge of the opening be-

ing referred to and extending rearwardly adjacent

to the pivot so that the door is stopped by the wall

structure adjacent to the edge of the opening. I

think that covers it.

Cross-examination of FREDERICK E. MAY-
NARD, Resumed.

(By Mr. WHITE.)
XQ. I will ask you to mark on the model of the
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Murphy device by any appropriate letter the portion

of the device which you call a fixed stop ?

A. That portion of the device which I think the

claim refers to as a fixed stop upon one edge of the

door contacting with the edge of the opening upon

one side is the part of the door adapted to engage

an stop a part at an adjacent egde.

XQ. I asked you to give that fixed stop, or mark

it with your red lead-pencil?

A. A fixed stop in this instance on the Murphy
model is indicated as a portion or projection from

the edge of the door and if the stop is eliminated

the higher surface along the edge of the door would

be stopped by engagement with the permanent

structure of the wall. [184]

XQ. Will you kindly mark on the model that por-

tion of the structure which you call a fixed stop? If

it is necessary I will add that you cover it entirely

on the model.

Mr. TOWNSEND.—The question is repetition of

a question on direct examination, I believe, and I

think that a mark was made in accordance with that

question,

Mr. WHITE.—If a mark was made he can refer

to it.

A. A mark was made indicating the operation of

the fixed stop on the wall, the mark being "X."
XQ. You have now marked upon the wall or

apartment or room in which this device is supposed

to be located the letter "X," which represents the

fixed stop, have you ?
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A. Fixed stop which, the door engages and opens

and which co-operates with the other foldable stop

called for by the claim. The foldable stop acts on

one edge of the door, and the stop along the opposite

edge of the door serves to limit the movement of the

door in the direction so that they both operate at

the same time as stops.

XQ. Do I understand you to say now that you find

a fixed stop on the door itself and not on the wall

where you have heretofore marked the letter "X."
A. The door itself forais a structure which by it-

self is not a stop, and it must co-operate with some-

thing to form a stop. I might illustrate the door

can swing freely and that in no sense of the word is

a stop until swung into such a position that the

wall acts as a stop upon the door.

XQ. In the Jordan construction I notice that the

fixed stop is a projection from the door proper which

contacts as claim 1 says, wiila the edge of the open-

ing upon one side. Now, I will ask you to mark on

the Murphy model that portion of the door which

corresponds with the fixed stop in the Jordan device

by an appropriate letter. Can you do that ?

A. I think I can. [185]

XQ. Will you please do so I

A. The Jordan model?

XQ. I am simply ask you to mark on the Murphy
model that portion of the stnicture which you call

a fixed stop and corresponding to the fixed stop in

the Jordan device, which is a projection from the

door proper, and which claim 1 says contacts with

I
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one edge of the opening.

A'. The equivalent portion of the Murphy door

which contacts with one edge of the opening is clearly

shown here and is visible from the panel of the door

and is fonned all the wa}^ along the edge of the door

so that when the door is closed the two close in such

a manner and when the door is opened it engaged a

stop on that side, and in the Jordan patent the same

stop operates on this side, so that this edge here

forms a stop.

Mr. WHITE,—Move to strike out the answer as

not responsive.

The ]VIASTER.—The answer is not responsive.

It will go out. Counsel asks you to mark it. If

you can't mark it for any reason say so and explain

why.

(Reporter reads question and answer.)

A. On this edge of the door.

X'Q. Mark it on the Murphy door by the letter

**15" just as it is marked in the Jordan drawing,

which I understand you made %

A. The edge 15 here. The edge of the door on the

face—the transverse edge in here, forms a stop and

when the door is open this stop by a

—

XQ. (Intg.) Now, I understand that you have

marked in the Murphy device with the letter 15

what you state is in the device a fixed istop, and
which is apparent from merely glancing at the de-

vice as part of the door proper, and projecting there-

from. Is that correct ?

A. Yes, sir, that is correct.
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XQ. Now, vnll you so number the Murpliy device

as to clearly [186] show to the Court that this

stop 15 which you have marked contacts with one

edge of the opening as called for by claim 1, while

the foldable stop engages and covers the opposite

side of the opening?

A. In the Murphy model when the folda^rle stop

is in operative position the edge of the door of the

Murphy model which is so marked engages a sta-

tionery part of the structure, and this stationery

part is adjacent to the edge of the opening as near

as can be in the Murphy model, but due to the

peculiar hanging of the center pivot about which the

door swings the opening is more or less removed

from the exact surface where the stop is engaged.

X'Q. Now, -will you please mark on the Murphy

model the letter 15a that edge of the opening with

which the stop 15 comes in contact ?

A. When the model is turned into reverse position

the edge 15 of the door structure swings into ad-

justed position with the edge which is already

marked A, if that mark will be sufficient.

XQ. Now, will you please run a piece of paper

between the part marked A and your stop 15 to see

whether or not they are in actual contact as called

for by claim 1 ? A. They are stopped.

XQ. Are they in contact?

A. There is no contact existing.

XQ. Now, it states in the Jordan patent that this

foldable stop covers the joints between the door and

the edge of the opening. Will you point out in the
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worldng structure the covering of any such joint of

the Mui-phy construction ?

A. Yes, sir. When the door structure is released

in turning to one of these positions the foldable

stop marked 17 on the Murphy bed fonns a cover

for the joints between one edge and the jamb and

the adjacent edge of the door exactly as does in the

hinged stop 17 of the Jordan model so that when

one [187] edge of the door is swimg into rela-

tion with the panel 17, the panel effectively covers

the joints between the two. In a case of the Murphy

bed tlie panel there is a little larger area due to the

offsetting of the pivots about which the door swings.

Hence the panel is somewhat larger, though operat-

ing in exactly the same way, as the swinging about

hinges to produce the same result of covering the

joints formed between the edge of the door and the

jamb.

X'Q. When you close this supplemental door in

the Murphy device you have between such door and

the edge of the opening a joint which is not con-

cealed, do you not?

A. The joint is concealed as near as could be.

XQ. What covers the joint if it is concealed?

A. The two edges.

XQ. The edges forming the joint conceal them-

selves ?

A. Conceal the space as near as is physically prac-

tical.

XQ. In the Jordan device this /molding stop per-

foims the function, does it not, of concealing the
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joint between the door and the edge of the opening

completely ?

A. When the foldable stop is swung into such posi-

tion it covers one line of the same but there is still

a distinct line from another point of view. If you

stand in front of it and it is closed, this is certainly

more artistic than the Murphy bed, but there still

exists a line or physical opening between the two

members.

XQ. The only reason of having such joint con-

cealed is for the artistic effect, is it not?

A. Not necessaril}^ If an architect would be sat-

isfied with an inferior form of finish it is manifest

that the foldable stop in any bed and this selvage

or flange along one side of the Jordan stop could

readily be omitted and then the relation of the two

members would be exactly the same and still if that

flange were omitted [188] the stop member would

be just as operative, for the reason that its edge is

present to limit the movement of the door.

X'Q. In the Jordan device the foldable stop per-

fornis the function of a stop to limit the door struc-

ture in either direction, does it not 1

A. Not of necessity.

XQ. I am not asking you anything with regard to

necessity. I am asking you whether it does or does

not? A. It might operate

—

XQ. Does it, I am asking you?

A. That would have to be determined on, whether

there would be a positive engagement between the

stop and one edge of the door. There may be a pos-
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sible limiting stop here, and there may not in this

case.

XQ'- That would be faulty construction, would it

not? A. No, sir,

XQ. Isn't the door supposed to be parallel with the

wall of the room?

A. There is no absolute necessity for its being ab-

solutely precisely parallel and it can swing in an arc

of 180' degrees and still perform the full function

of allowing the bed to be turned out of the way.

XQ. I notice that in this model of the Jordan de-

vice you have so constructed its stationary stop or

fixed stop on one edge of the door that when that door

is turned to bring the bed into the room that station-

ary or fixed stop contacts with this edge of the open-

ing. Now, is it not a fact that according to the draw-

ings of the Jordan patent, and in accordance with the

sketch submitted by Mr. Jordan's attorneys to the

Patent Ofl&ce during the prosecution of his applica-

tion for a patent, that no such construction is shown

;

no such contact is shown?

Mr. TOWNSEND.—I submit that the record does

not support counsel's supposition. .[189]

Mr. WHITE.—I am asking the witness about it.

Mr. TOWNSEND.—The patent is the best evi-

dence of the showing of the full report.

The MASTER.—I don't suppose it could hardly

be predicated on a drawing that is not in evidence.

It is all right so far as the patent is concerned.

Mr. WHITE.—I will limit it to the patent.

(Reporter reads question.)
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A. The stop 15 operates when the bed is turned into

the room and swimg against the foldable members

on one side, and engages the structure adjacent to the

opening when the bed is turned down.

Mr. WHITE.—I move that the answer be stricken

out.

The MASTER.—That answer will go out. Sup-

pose you look at that drawing, and with that in view

answer the question.

Mr. TOWNSEND.—I suggest that the drawing

be read in connection with the specifications, as the

two should be read in conjunction one with the other.

The MASTER.—Yes.
(Reporter reads question.)

X'Q. I simply want to know whether stop 15 is in

contact with the foldable stop, whether or not the

other edge of the door is in contact with the other edge

of the opening according to the drawing?

A. The other edge of the door so marked

—

Mr. TOWNSEND.— (Interrupting.) The Court

has suggested that you refer to the drawing and

specifications.

A. The plane view of Figure 1 shows the stop por-

tion 15 of the door 2 as engaging one edge of the

oj>ening of the wall A.

The MASTER.—Is that the question?

Mr. WHITE.—Not at all. I am asking him when
the door is reversed so that the door is in the room,

to state if 15 [190] is in contact with the foldable

stop 17, whether or not the other edge of the door is

in contact with the opposite edge of the opening.
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Mr. TOWNSEND.—I submit that if yon refer to

page 2, line 11, you will find the statement there, the

function and construction of the stop 15, with the cor-

responding edge 16.

The MASTER.—I don't see in the drawings that

that situation is set forth. Is that a fact?

Mr. WHITE.—The witness can ascertain that by

simply measuring the distance from' the pivot to the

end of the door which is sho^n in the drawing as

being in contact with the stop 17. The distance from

the pivot to the other edge of the opening.

A. The stop No. 15 which engages one side of the

opening as shown in Figure 1 of the drawing when

swung open to expose the edge engages and is limited

by the opposite stationary or adjacent portion of the

opening as is shown when the bed is turned into the

closed position, this edge of the door 15 then being

limited by the folding stop 17, in part, this stop 17

being folded so as to co-operate to engage the edge

of the door and prevent further motion.

XQ. Can't you answer the question? It is a very

simple one. I am simph^ asking jou when stop 15

is in contact with the foldable stop, and of course

when it is the bed is out in the room, if, under those

conditions, the opposite edge of the door is in con-

tact with the opposite edge of the opening.

Mr. TOWNSEND.—I will ask that that para-

graph be read.

Mr. WHITE.—He can read it if he so desires.

Mr. TOWNSEND.—The line 12.

A. Beginning at line 12, the following with refer-
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ence to the door structure: "The door or carrying

structure 2 has a projecting stop 15, whicli when the

door is turned in one [191] direction, contacts

with the corresponding edge 16 of the opening in a

wall A. The opposite edge swings freely through

the opening upon the other side to allow the device

to be reversed, but when in the position just described

the vertical joint may be concealed by a strip 17,

which is hinged as shown at 18, so as to be partially

turned around, and its outer face, when thus turned,

forms a stop against which the part 15 is arrested

when the device has been reversed. This structure

is locked in either position by means of a foot-lever

19, having an upturned end 20 wiiich engages an

opening in the bottom of the door 2, and which is

made to normally engage the said opening by the

action of a spring 21." This paragraph distinctly

states that the opposite edge swings freely through

the opening upon the other side to allow the device

to reverse. I think if we stop there we will see that

the opposite edge, or referring to the edge opposite

the stop 15, swings freely through the opening

around in this position, when this edge is stopped by

the folding stop 17. If it is entirely stopped by that

means, then there may or may not be a contact here,

due to the springing strip of the door.

XQ. I am not asking you what may or may not be.

I am asking you what the patent discloses.

The MASTER.—I think he is trying to answer.

Mr. TOW'NSEND.—I submit that the witness has

answered by reading from the specifications in com-
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plete, and counsel is endeavoring to have the witness

contradict something that is shown and described in

the patent, and the construction, and operation,

which is set forth.

XQ. According from what you have read will you

state positively in one way or the other whether or

not when the stop 15 is in contact with the foldable

stop, the other edge of the door is in contact with

the other edge of the opening? .[192]

A. When the stop edge 15 is in actual contact with

the stop 17, as I stated, this edge of the door might

be fitted to contact with it.

Mr. WHITE.—I submit that the answer is en-

tirely evasive,

A. I am attempting to answer the question to the

best of my ability.

XQ. I am asking you according to what you read,

whether or not there is a contact, not whether or not

there may or may not be?

A. I must say may or may not be because the pat-

ent does not say there is a contact of this side of the

door.

XQ. Can't you tell by the drawings whether there

is a contact there or not ?

Mr. TOWNiSEND.—Objected to as unintelligible

and indefinite, because of the feature of contact.

The patent describes the stop arrangement, and that

the part is in contact with the stop, and that the fold-

able stop

—

Mr. WHITE.—I object to the objection of counsel

which is simply an endeavor to answer my question,
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and relieve the witness of the necessity of doing so.

The MASTER.—I will overrule the objection,

A. The drawings do not show that what is termed

the opposite edge of the door actually contacts with

the opposite edge of the opening, or not.

XQ. Do 3^ou mean to say that you, as a draftsman,

cannot tell whether there is such a contact by meas-

uring the distance from the pivot of the structure to

the edge of the door which is shown in the drawing,

as in contact, to ascertain whether or not when the

structure is reversed that edge of the door will come

in contact with the opposite edge of the opening?

A. In the preparation of the drawing on each side

of the pivot were arranged, so that edge of the door

engages a foldable stop when the bed is turned in-

wardly may be engaged [193] by the edge of the

door on the opposite side.

X'Q. Ton say may ? A. Yes, sir.

X'Q. Is it shown in the drawing in such a way that

it necessarily will come in contact with the opposite

edge?

A. The drawing Figure 1 shows some dotted lines

which is such equi-distant upon each side of the pivot

as wonld indicate that the raised edge of the door

would engage with the fixed structure on the opposite

side of the opening.

XQ. Now, I will ask you to measure the distance

between the pivots shown here in Figure 1 and the

extreme edge of the structure in contact with the

stop 17, to get that measurement, and then compare

such distance with the distance between the pivots
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and the other side of the opening to ascertain whether

it is greater or less, and I presume if it is greater

there will be a contact, and if it is less there will be

no contact.

The MASTER.—I don't think it is a proper ques-

tion, as I view the drawings, if I understand them,

because it might be a matter of a very small portion

of an inch out of the way, and yet be intended to

contact.

Mr. WHITE.—If the Court please, we can only

gather the intention of the patentee from what is dis-

closed in his patent. There is nothing in the specifi-

cations to illustrate this matter, and we must rely

upon the drawings entirely. If the drawings show

only one thing, I submit that that is the only way to

ascertain the facts.

The MASTER.—Ask him the facts.

XQ. Is there anything else in the patent to indi-

cate whether or not such edge of the door operates as

a stop when the structure is so reversed so as to bring

the bed into the room ?

A. I have examined the drawing rather closely,

with a rule and have found that if the door structure

is swung [194] its pivots that it is stopped on one

edge by the foldable member 17. When this is

thrown out of the way that the edge of the door which

is moved away from the foldable member, engages

the adjacent edge of the wall, but there will be per-

haps a conflict of which was the actual stop and the

indication is that the stop member 17 would be the

limiting stop, although the opposite edge of the door
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which is shown as raised might engage the door at

that edge.

XQ. From this J,ordan patent, you are unable to

determine that question definitely one way or the

other. You state that there might be such a contact.

Is that correct?

Mr. TOWNSEND.—I submit that the Jordan pat-

ent is in clear and in plain English, and indicates the

functions and general construction of it, as counsel

is trying to read into the structure or the drawing or

claim the term contact, whatever it may mean, with-

out any material bearing on the main issues, either

of infringement or invention.

(Reporter reads question.)

A. The contact is as definitely stated, formed by

the stop 17 when the door is thrown to expose the

bed.

XQ. Claim 2 of the patent does not call for any

bed as an element thereof, does it ?

A. Claim 2 does not call for a bed.

XQ. That claim 2 calls for two stops, does it not 1

A. It only calls for stops. Not for two stops.

XQ. It calls for more than one stop ?

A, Yes, two stops, or more than one.

XQ. Those stops, according to claim 2, form a

joint with the edge of the door when the same is

turned in either position, do they not ?

• A. Those stops operate as a joint when the door

is turned in either position.

XQ. I understood you to state that in the Murphy

construction the bed is held in vertical position by
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reason of the fact that the center of gravit}^ is be-

tween the pivots [195] on which the bed is turned

and the door. Is that correct"? A. Yes.

XQ. And by reason of the fact that the door is so

held in position there is no necessity in the Murphy

construction of having a catch for holding it in such

position. Is that correct?

A. The bed is retained in its vertical position by

the force of gravity acting to hold it vertically ad-

justed, but as to the necessity of restraining the bed

it might not be exactly apparent.

XQ. Is it not apparent from the fact that you find

in the Murphy bed no such latch?

A. The latch referred to is simply a means for

restraining or retaining the bed in a vertical posi-

tion, and the construction of this bed, as I said be-

fore, automatically latches the bed in that position,

XQ. You have no latch in the Murphy construc-

tion as an element thereof, have you ?

A. The element is ignored in the general design.

XQ. Will you please mark on the Murphy model

that portion thereof that you call a latch by a proper

letter?

A, The mechanical construction of the bed as a

whole is most apparently designed with the inten-

tion of acting as the equivalent of a latch, so that the

bed sets upwardly when turned about its pivots.

XQ. When I lean this book against the Murphy
model, would you say that that book is held in posi-

tion by a latch, or the equivalent of a latch?

Mr. TOWNS-END.—Objected to as umnaterial
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and irrelevant. It is not in any combination. We
will admit that there is no latch per se in the Murphy

device, but he says Murphy shows what we call the

mechanical equivalent of it. [196]

The MASTER.—I think that is perfectly ap-

parent.

X'Q. Claim 8 calls for such a latch, does it not ?

A. Claim 8 says: "And with the element a latch."

XQ. I believe you stated when you made the

drawing for the applicant that you saw a model hav-

ing thereon, you thought, a mirror on the side of the

door opposite that to which the bed was attached.

Now, in your judgment, if you saw that article of

furniture attached to the pivoted door, such as the

Jordan door is, would it, in your opinion, constitute

invention for you to have substituted for such mirror

any other such article of furniture I

A. It seems that the article of furniture, the term,

"article of furniture" is broad enough to permit the

substitution of any ornamental article.

XQ. Or useful article?

A. I said ornamental because that appears in the

specification.

XQ. You would not contend as an expert that each

time you substituted a new article of furniture for

the mirror which you saw in this model, you had

made an invention?

A. In the scope of the specification I would not

consider it an invention, because the patentee evi-

dently had in mind the substitution of one for an-

other.
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XQ. 'State whether you would consider it inven-

tion to substitute in the patent in suit something else

for the mirror which you saw in this model, or make

any number of substitutions therefor.

A, No, the substitution of one article of furniture

which did not go directly toward adding a new ele-

ment or new combination, or new function or pur-

pose, would not constitute invention.

XQ. If you had suggested to Mr. Jordan at the

time you saw this model that he substitute for such

mirror some shelves so as to make a bookcase, would

you consider you had made an invention when you

made such statement to him? [197]

Mr. TOWNSEND.—Objected to as immaterial,

irrelevant, and not cross-examination.

The MASTEE.—I have been thinking that none of

this was cross-examination.

Mr. "WHITE.—As long as counsel don't object I

will go on.

XQ. In the Jordan construction, Mr. Maynard, it

is necessary, is it not, to have a recess, to have it in

depth at least one-half the width of that pivoted

structure. Is that correct"?

A. As the Jordan model is constructed here the

pivots are arranged approximately central, the trans-

verse width of the doors, so that the recess into which
the door swings would be equal to the width of the

panel extending from a vertical line forming the

axis of the hinges to the edge of the door, which was
to swing into the recess, but as the Murphy model
clearly illustrates

—
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XQ. One moment. I simply asked you a simple

question. I believe you have answered it. And you

could have answered it by the word "yes," could you

not?

A. It was perhaps a little more in the way of ex-

planation that I filled the answer out.

XQ. The answer "yes" would have been an ac-

curate answer, would it not % A. I think so
;
yes.

XQ. In the Murphy device, I will ask you to state

whether or not there is any necessity of having a re-

cess or closet of the depth equal to one-half the width

of the door structure or bed.

A. In the Murphy construction he has elected to

—

XQ. Can you answer the question yes or no ?

A. The recess in the Murphy model is about, as

does the Jordan patent and model, of equal depth to

that portion of the panel which swings into it about

the pivots, so that in either case the depth of the re-

cess must be equal to that side of the panel extending

from the center of the [198] pivots to the edge of

the panel. This might be more or less in accordance

with the construction of the door structure.

XQ. In the Jordan construction the door structure

is as wide as the bed, is it not?

A. The door structui'e technically speaking is

wider than the bed.

XQ. Then, it is as wide as the bed, is it not?

A. Yes.

XQ. And in the Jordan construction the recess

would be at least as deep as one-haM of the width

of the bed. Is that correct ?
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A. That would depend upon the location of the

bed from the door.

XQ. I am speaking about the Jordan construction

as shown in the patent and in the model, and kindly

confine your answers to his construction, and not go

on into the realms of speculation each time I ask you
a simple proposition.

A. The depth of the recess in which the bed and
panel swings is determined by the distance between

the axis and the edge of the door, so that the edge of

the door would not be interfered with by the rear

wall of the recess.

Mr. WHITE.—Move that the answer go out as not
responsive, and ask that the question be read, and
ask him to answer yes or no.

The MASTEE.—I will grant the motion. It all

depends, so far as I can see, on whether—it is per-

fectly obvious, is it not, Mr. Maynard, that if the

points 5 and 6 are in the exact mathematical center

of the door, that it has to be deeper in the Jordan
model as here, than in the Murphy model ?

A. Yes, sir ; if as you state

—

The MASTER.—The whole question then is

whether the center here means the exact center?

A. Yes, sir.

Mr. WHITE.—We wish to show that there is a

substantial difference in the mode of operation be-

tween these two devices, and a great deal of room
saved in the Murphy constmction [199] over the

Jordan construction. Now, inasmuch as in the Jor-

dan construction the door structure must be as wide
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as the bed, it is more likely, is it not, when such a

device is installed in a very small room, that this door

because of its great width, would spoil the artistic

appearance of the room and be objectionable on that

ground ?

Mr. TOWNiSEND.—Objected to as irrelevant and

immaterial, and it has for its pui'pose to show that

the Murphy door is a better door than the Jordan,

and occupies less space, but that is immaterial both

to the question of invention and infringement, be-

cause the Murphy door does all we claim that the

Jordan door does. It is an equivalent. The fact

that it does more is only an aggnVated advantage

or increased advantage. This question of compara-

tive merits between the doors, if Murphy has as good

a door as Jordan, it is immaterial how much better

it is. I think this line of cross-examination is rather

immaterial, and it is more or less speculative at the

present time.

The MAiSTER.—I may be wrong, but I don't

think it is cross-examination.

Mr. WHITE.—He has compared the two struc-

tures, and just as soon as he compares them at all I

have the right, I submit, to go the whole length. I

should not be limited to comparison in a certain re-

spect.

The MASTER.—Very well, objection overruled.

(Reporter reads question.)

A. I would say that the Jordan bed would be that

the Jordan bed would be even as objectionable on

account of its width as the Murphy door structure
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would be on account of its width, as the Murphy door

structure is as wide, and wider than the bed, and its

width is added to by an addition of the width of the

stop No. 17 hung on the side of the door, it is cer-

tainly of equal area if not greater area when exhib-

ited in the room with the bed is turned out [200]

than is the Jordan wdien it is turned with the bed

exposed. Both of them carry the bed into the room,

and when adjusted in such position both the doors

are fully exposed on one side and the door of the

Murphy model is of equal width, even more than the

width of the bed, and the Jordan door does not

occupy as much width as the Murphy bed.

XQ. That is at night when the lights are out and

it is used as bed.

A. When it is turned exposed to the room.

XiQ. In the Jordan construction is it possible to

use the recess as a closet when the door is reversed

and the bed is in the room and the article of fur-

niture on the opposite side of the door is in the

recess ?

A. There is considerable area Avithin the recess

which could be utilized in the Jordan bed structure

as a closet room, and access may be had to the closet

room within the area by simply swinging the door so

that access could be had into the room. The pres-

ence of an article of furniture as specifically in the

instance of a mirror, does not mitigate against the

use of the closet room any more than it does in the

Murphy bed.

Mr. WHITE.—That is all.
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Redirect Examination of FREDERICK E. MAY-
NARD,

(By Mr. TOWNSEND.)
RD'Q. Mr. Maynard, in the bed that we saw at

noon, at the salesroom of the defendant, when the

Court was present, state whether the bed we saw

there carried a mirror or any article of furniture

upon it, and describe such structure generally with

respect to the Murphy model we have here.

Mr. WHITE.—Objected to as incompetent, irrel-

evant and inmiaterial, no proper foundation having

been laid.

The MASTER.—Why not?

Mr. WHITE.—It has not been shown for what

purpose that [201] bed w^as made. It has not

been shown it was made by the defendant ; it has not

been shown that any bed was ever made like that.

That bed was made some time ago for experimental

purposes, and the beds in actual use are not made

identically like it, although there is no substantial

difference between the two. It is admitted if counsel

wishes to i)rove that, that the defendant has sold

some beds with mirrors on them.

Mr. TOWNSEND.—It is sufficient to show that

he has made them without the consent of the paten-

tee. Will it be admitted that he manufactured the

bed that we saw to-day?

Mr. WHITE.—Certainly, we admit making it, but

it was only made in an experimental way. Beds put

in actual use are not made identically like that. If

you are simply trying to prove that he sold some
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beds with mirrors in tliem we will admit that he

sold some with mirrors on the doors. Also that he

manufactured those that he sold.

Mr. TOWN'SEND.—He manufactured the one

that we saw, or one like it was manufactured before

the bringing of this suit. Will the defendant admit

that?

Mr. WHITE.—That particular door we saw there

was manufactured in an experimental way as a

model, and that the doors which he actually sold and

manufactured for sale, are not identically like that,

but if all you want to prove is that the defendant

sold these beds wdtli mirrors on them, why I will

admit that.

Mr. TOWNSEND.—Manufactured and sold be-

fore the bringing of this suit?

Mr. WHITE.—Yes, before the bringing of this

suit. One moment. Mr. Murphy informs me that

he sold none before the bringing of this suit, which

had mirrors on them. I am satisfied to show that

this device which we saw to-day was manufactured

by the defendant before the bringing [202] of

this suit. We will show otherwise that he has used

that as a demonstrating device and sold from that

as a sample.

RDQ. Now, wdth the admissions of record, does

that device we saw to-day of Murphy in his sales-

room correspond in general with respect to the Mur-

phy model we have before use, and if not in what

respect does it differ, so that we may have clearly of

record as to what the actual Murphy construction is.
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A. I was very glad to be able to y\st that large

model tbis morning, as I wished to satisfy myself as

much as possible how near that construction was to

the model represented, and I find that that bed or

wall structure included a door structure which was

hinged to swing in a vertical plane, and which was

adapted to form a cover to an opening in which it

swung when the door was turned in either position,

either to carry the bed into the closet or to expose the

bed. One of the differences that this model has over

the actual bed which the Court visited is in that fold-

able panel, which was observed as attached to the

main portion of the door is here represented as a

small panel which is only introduced here to show the

interchangeability as a stop, and I closely observed

the model

—

RDQ. Was that a full sized bed that we saw?

A. I should have said the bed or sample, I closely

observed the sample bed which was apparently a full

and complete article carrying an operative tiltable

bed on one side, and having attached to one of its

edges a foldable stop which engaged the stationary

part of the wall or jamb, and which manifestly

served as a stop against a turning portion of the

door, when the auxiliary stop or panel member which

was hung to the main door was in close relation to the

jamb. There also appeared at this sample room to

be [203] fastened in the floor a stop or device

against which one edge of the door moved, and this

device which was fastened in the floor, limited the

movement of the panel or door structure acroos the
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wall, as if the purpose of that wall fixture was not as

a stop, then the only other stop which was there to

retain the door in the position to expose the bed was

the hinged stop carried by the door structure. The

latch mounted on the foldable stop also retained the

door in its adjusted position. There may have been

other purposes for the door attachment against

which the door swung, but it seems that its main pur-

pose was to limit the movement of the door towards

the wall forming thereby a stop. The operation of

the entire structure seems to be precisely such a

structure as would fill the requirements of the claims

here in question, the door having central pivots, or

approximately central pivots about which it swings

and close the opening and carry the bed into the

recess, and also carrying upon one side an article of

furniture as a bed which by forai of the structure

equivalent to a latch retained the bed w^hen it was

adjusted to a vertical position against the door, so

that it was held in that position. The door structure

operated when turned in either position as a covering

closure for the opening in the wall.

RDQ. You were examined at considerable length

on cross-examination, Mr. Maynard, as to certain

contacts in the Jordan device, or absence of con-

tacts. On page 2 of the Jordan patent, beginning at

line 12, it says: "The door or carrying structure 2

has a projecting stop 15, which when the door is

turned in one direction, contacts with the corres-

ponding edge 16 of the opening in the wall A, " Will

you refer first the the drawing and indicate which
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figure of the drawings those stops 15 and 16 referred

[204] show most clearly ?

A. These stops, one described as 15 at one end of

the door, and the other described as 16, at one end of

the opening, are clearly apparent from the plane

view Figure 1.

EDQ. Now, will .you show the corresponding num-

bers or parts on the model so that the Court can see

where that model represents the "door structure 2

with the projecting stop 15, which when the door is

turned in one direction contacts with the corres-

pond edge 16 of the opening in the wall A,"

A. Stop No. 15 referred to in the patent and shown

in the drawing has been marked with a red pencil at

one edge of the door structure, and is adapted to

engage with the edge 16 of the model.

RDQ. Now, does the model show that the "oppo-

site (of the door) swings freely through the opening

upon the other side to allow the device to be re-

versed, but when in the position just described the

vertical joints may be concealed by a strip 17 which

is hinged as shown at 18. '

' When the door is in the

position just described it refers evidently when the

door has the part 15 in contact with the correspond-

ing edge 16. Then, do we have the concealing strip

and stop 17 present in the Jordan device %

A. Yes.

EDQ. Now, taking up the Murphy construction,

do we have a foldable stop which is liinged and con-

ceals the place between the door and the jamb when

the door is turned in one position ?
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A. Such a foldable stop is present in the Murphy

door when it is turned in one position so that the stop

covers the space between the adjacent edge of the

door and the jamb.

RDQ. You have now turned that stop into that

position. At the same time have you a part of the

door contacting wdth the opposite edge of the open-

ing, to limit the direction or movement of the door"?

A. There is a stop on the [205] opposite edge

of the door engaging a stop adjacent to the edge of

the opening to limit the movement of the door.

RDQ. What is that stop as the parts are now

shown ?

A. That stop is a part of the edge of the door op-

posite the edge where the foldable stop is, and it

engages a stationary part of the wall in the position

of the model when the door is turned to expose the

bed.

RDQ. Explain to the Court how you term this

operation of the Murphy back-wall A which opera-

tion you have marked with a cross inside of a circle

as the edge of the opening, and how does that so-

called edge co-operate with this edge 15 of Murphy f

A. In the Murphy adaptation of the swinging of

the Jordan swinging door, the pivots are hinged so

that the door swings into parallelism with a wall

which is provided with an opening through w^hieh the

door and bed may swing, and the jamb forming one

side of the opening is so arranged that if projected

backwardly it would form a stop for the edge of the

door, and in the Murphy construction the door
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swings in arc of 180 degrees exactly as does the Jor-

dan door, and the jamb of the Jordan opening has

been changed in its location so that it is further re-

moved from one edge of the door than it is in the

Jordan patent, but it is practically the same station-

ary part of the wall against which the opposite edge

of the door will swing when the bed is exposed.

RDQ. -So far as the Murphy wall A, as was first

marked by the cross, forms a stop to the backward

swinging of the Murphy door, is that any different

in the mode of operation and effect than the contact

or engagement of the stop 15 of the Jordan model

and patent, with the edge 16 of the door*?

A. There is no

—

Mr. WHITE.—Objected to as leading. [206]

The MASTER.—Objection overruled.

Mr. WHITE.—Exception.

A. There is no difference in the operation of the

two doors. Each swings in approximately the same

degree of an arc, 180 degrees, and the stops acts in

conjunction with the stationary adjacent part of the

wall to limit the movement of the door, the result

being the same in both cases.

RDQ. And with the Murphy model, with the part

15 against the wall will you indicate on that portion

of the wall the part which co-acts as a stop now with

the reference character 16, which part I believe you

have heretofore marked with a cross ?

A. The equivalent part of the Murphy bed which

acts as a stop to the stop operation, 15, is shown as

16, and is to all respects and purposes precisely the
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same as the part marked 16 on the Jordan model,

because both act as a stop to limit the movement of

the door.

KDQ. I noticed you referred in some of your

questions to another stop which is one the left-hand

side of the opening in Murphy against which the

edge 15 contacts when the Murphy door was turned

so as to throw the bed into the closet. Is that last

mentioned contact or stop which is called for by

either of claims one or two, because I understood on

direct examination that the two stops called for by

those claims were first the foldable stop of Murphy,

engaging one side of the opening, and the contact of

the part or door knob rather, 15 of Murphy engaging

against the wall, which you have now marked 16.

What I would like now to know is which stops are

specifically referred to in the claims here sued on?

A. The claims, particularly the first one, call for a

fixed stop upon one edge of the door contacting with

the [207] edge of the opening upon one side.

That fixed stop we have marked on the Murphy bed

as the edge 15, which engages with one of the equiva-

lent edges of the opening, a foldable stop is clearly

shown in the Murphy bed as connected to the door

structure. In the second claim the stops are re-

ferred to in a general way, and must incluse stops

operative to limit the movement of the door.

RDQ. Then, where you have apparently, if I have

imderstood your testimony correctly on cross-exam-

ination, stated anything to the contrary, that you
"wish, in considering these two claims, that the stop
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arrangement which you have last described is the

stop arrangement called for by the claims or other-

wise?

A. These two stops which I have just described

in the previous answer are the stops which I have

intended to explain as the stops referred to by the

claims, and if the contrary appears I would like to

be imderstood as referring to the foldable stop and

the stop on the other edge of the door to limit the

movement.

RDQ. Does it make any difference, so far as stop-

ping is concerned, whether the Murphy panel or door

knob or buffer strikes the wall nearer to or farther

from the actual edge of the opening than the ar-

rangement of Jordan where the contiguous edges

appear to contact to form the stop?

A. The slight change of the means to form the

stop in the Murphy bed certainly do not materially

affect the operation of the bed as regards its stopping

in the slightest degree, the change in the nature of

the stop being such as any mechanic would make to

adopt a special mounting or one mounting or another

mounting on one or another house or building.

Mr. TOWNSEND.—That is all.

Recross-examination of FREDERICK E. MAY-
NARD.

(By Mr. WHITE.)
RXQ. In this Murphy device this loosely hinged

supplemental [208] door cannot control the move-

ment of the main door in any direction, can it, until

this latch is operated to connect the supplemental
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door with the side wall?

A. Inasmuch as the entire panel structure operates

as a stop, it does control the movement of the

door, and does control—the function of this stopping

panel is oiily increased by the addition of the latch,

and that only makes all the more positive the con-

trolling action of the stop. The stop when folded

into position to hold the door open might toe forced

open accidentally if it were not helped by additional

means.

RXQ. Now, without operating the latch on this

supplemental door in the Murphy structure I will ask

you to operate the model in such a way as to clearly

indicate how the supplemental door operates the stop

structure swinging in any direction *?

A. The operation of this stop in the present Mur-

phy model need not act as efficiently in explaining

my answer as would the full sized stop in a full sized

bed, for the reason that the greater area of the abut-

ting edge of panel, and here we have almost a pol-

ished edge which is very slippery, and does not offer

the resistance against the movement of this door as

would be offered by a full sized panel engaging the

adjacent edge of the jamb, and even as here repre-

sented on this small scale the panel controls the open-

ing of the door, and forms certainly a stop in that

position, as I cannot now swing the door even without

jambing the lock.

RXQ. In the operation of the Jordan device the

foldable stops operate to prevent any further

movement of the door structure when the bed is being
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brought into the room, as it is horizontally brought

into the room, does it notf

A. The Jordan stop operates when the door with

the bed has been swung into the room. [209]

RXQ. And stops the further movement of the

structure so that the bed will be in the proper posi-

tion to be lowered ?'

A. Yes, the function of the stop 17 is to limit the

movement of the door when the bed is to be exposed.

RXiQ. Now, I will ask you to operate the Murphy

device without operating or touching the latch of the

supplemental door, so that the Court may see how

this supplemental door stops the further movement

of the main door structure when the main door

structure is brought into that position when it is

proper to lower the bed into the room f

A. The panel of the Jordan patent is hinged from

this position, and is carried by the door structure in

the Murphy model, and when the bed has been swung

into the room as desired the door covers the opening

through wliich the bed and door swings and the panel

then forms a stop to prevent the movement of the

bed.

RXQ. In view of the fact that this supplemental

door is so hinged that it moves in the opposite direc-

tion to which the door structure is moved, how can

you say that it acts as a stop to prevent the further

movement of the door in that direction I

A. The change of position

—

RXQ. I am not asking you about the change of

position. I am asking you about the Murphy con-
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struction as you see it exhibited here in that model.

Confining your answer to that construction, ex-

plain how this loosely pivoted door can prevent any

further forward movement in this structure when it

is being moved so as to bring the bed into the room.

A. Answering your question directly

—

RXQ. I would like to have a direct answer.

A. —the foldable panel is operating as a stop on

the further movement of the door, also controlled on

the other [210] side of the door.

RXQ. How can this foldable panel, as you call it,

operate as a restraint to the forward movement of

this main door structure when it is loosely pivoted?

A. The foldable panel does not act as a stop

against any further movement of the door, because

the door is already limited.

RXQ. And stopped by something else in the de-

vice. Is that correct ?

A. There is another stop in the device.

Mr. WHITE.—That is all.

Redirect Examination of FREDERICK E. MAY-
NARD.

(By Mr. TOWNSEND.)
RDQ. Is that not true of Jordan?

A. Yes, sir, it is precisely because we have to man-
ipulate the foldable stop in both cases to make the

finished door structure and if the foldable stop of

Jordan is moved it stops the door, and the door is also

stopped by the opposite edge of the jamb.

Mr. TOWNSEND.—That is all.
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Recross-examination of FREDERICK E. MAY-
NARD.

(By Mr. WHITE.)
RXQ. As I understand, in the Jordan construc-

tion you have two stops, j^ou have in the Murphy

—

A. We have two stops in both beds, and the mere

change of location of one of the stops merely re-

verses its operativeness with regard to the bed, but it

still has the function of stopjoing the bed.

RXQ. Now, I have taken off this supplemental

door, and I will ask you to state whether it operates

any different so far as the forward movement of the

main door is concerned?

A. It operates in precisely the same manner.

When the [211] foldable stop is inoperative, as

does the door of the Jordan model and patent, the

folding stop is inoperative. When the folding stop

is disconnected the door still swings its full arc of

180 degrees into parallelism with the wall precisely

as does the door in the Murphy bed when the stop is

removed.

Mr. WHITE.—That is all.

Mr. TOW'NSEND.—That will close the complain-

ant 's case, so far as I see at the present, except that

I will want to introduce the full report of the Jordan

patent, but would like to make a copy of it before sub-

mitting it as an exhibit.

Mr. WHITE.—The defendant offers in evidence

United States letters patent, No. 176,792, issued on

May 2, 1876, to A. J. Kraussman, and ask that it be

marked Defendant's Exhibit 1.
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Mr. TOWNSEND.—The introduction of Defend-

ant's Exhibit 1 is objected to as being in the art of

window sashes, and apparently bears no relationship

to the art here involved, and is oncompetent, irrele-

vant and immaterial.

The MASTER.—Objection overruled. It will be

marked Defendant's Exhibit 1.

Mr. WHITE.—Defendant offers in evidence

United States letters patent No. 632,768, issued on

September 12, 1899, to D. J. Waugh, and ask that it

be marked Defendant's Exhibit 2.

Mr. TOWN-SEND.—Same objection to Exhibit 2.

The MASTER.^Same ruling.

Mr. WHITE.—Defendant offers in evidence

United States letters patent No. 532,201, issued on

January 8, 1895, to E. Hines, and ask that it be

marked Defendant's Exhibit 3.

Mr. TOWNSEND.—Objected to as irrelevant and

immaterial, and as showing no prior art relevant to

the present issue. [212]

The MASTER.—Objection overruled.

Mr. WHITE.—We offer in evidence United States

letters patent No. 203,202, issued April 30, 1878, to R.

W. Semple, and ask that it be marked Defendant's

Exhibit 4.

Defendant further offers in evidence United States

lettere patent No. 513,628, issued January 30, 1894, to

B. F. Wise, and ask that it be marked Defendant's

Exhibit 5.

Defendant further offers in evidence United States

letters patent, 321,&45, issued July 7, 1895, to C. A.
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Siclmiidt, and ask that it be marked Defendant's Ex-

hibit 6.

Defendant further offers in evidence United States

letters patent No. 373,311, issued November 15, 1887,

to M. M. Samuels, and ask that it be marked Defend-

ant's Exhibit 7.

Defendant further offers in evidence United States

letters patent No, 389,457, issued September 11, 1908,

to A. Green, and ask that it be marked Defendant's

Exhibit 8.

Defendant further offers in evidence United States

letters patent, 452,483, issued May 19, 1891, to J. A.

Simpson, and ask that it be marked Defendant's Ex-

hibit 9.

Defendant further offers in evidence United States

letters patent, 675,702, issued June 4, 1891, H. F.

Adams, and ask that it be marked Defendant's Ex-

hibit 10.

Defendant further offers in evidence United States

letters patent No. 700,501, issued May 20, 1902, to W.
C. James, and ask that the same be marked Defend-

ant's Exhibit 11.

Defendant further offers in evidence United States

letters patent No. 756,371, issued April 5, 1904, to W.
O. James, and ask that it be marked Defendant's Ex-

hibit 12.

Defendant further offers in evidence United States

letters patent No. 813,383, issued February 20, 1906,

to W. C. James, and ask that it be marked Defend-

ant's Exhibit 13. [213]

Defendant further offere in evidence United States
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letters patent No. 825,840, issued July 10, to W.
C. James, and ask that it be marked Defendant's

Exhibit 14.

Mr. TOWNSEND.—I make the general objection

under stipulation to the introduction of all of these

exhibits for the reason tliat they are incompetent,

irrelevant, and immaterial, some of which are not

pertinent or relevant to the art in question, and

reserve a mo^re special objection when the exhibits

are considered by the defendant separately.

The MASTEE.—Very well; I will mark them on

the theory that they will be connected up some way.

Objection ovemiled.

Mr. WHITE.—We offer in evidence certified copy

of file wrapper and contents from the application

of John Selik, filed November 15, 1905, for an im-

provement in folding beds, and ask that it be marked
Defendant's Exhibit No. 15.

Mr. TOWNSEND.—Introduction of the Selik ap-

plication is objected to as incompetent, irrelevant and

immaterial, no part of the prior art, and not evidence.

The MASTER.—How about that, Mr. White?
Mr. WHITE.—If the Court please, prior to Mr.

Jordan's filing his application for letters patent on

the invention as disclosed in the patent in suit, Mr.

Selik filed an application in the Patent Office and
in this application discloses a door structure centrally

pivoted in an opening in a wall with a bed attached

to one side thereof, and an article of furniture on

the other. In fact, broadly speaking, identically the

same thing as is disclosed here in the Jordan patent
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with the exception of the detailed stop. Afterwards

Mr, Jordan filed his' application, and interference

was declared between the two applications, [214]

as well as the applications of two other parties, by

the names of Merrill, and and Mr. Selik was

declared by the Patent Office to be the original and

first inventor of this broad proposition. The pur-

pose of course of the introduction of the file wrapper

and contents of Mr. Selik 's application is to show

that what is disclosed therein was invented by Mr.

Selik prior to the Jordan application in accordance

with the Examiner's decision in the interference pro-

ceeding's, and foT that reason all that Mr. Selik in^

vented must be subtracted from the Jordan claim,

leaving them limited to the narrow details in connec-

tion with these stops. That is the purpose.

Mr. TOWN'SEND.—I make the further objection

that this is secondary evidence. I think it is a matter

probably that had better be left to final hearing and

argument as I don't know what evidence Mr. White

may offer in regard to this Selik matter.

The MASTER.—This is a new point to me. I will

just mark it for the present Defendant's Exhibit 15

for identification.

Mr. WHITE.—Defendant further offers in evi-

dence the decision of the Examiner of Interferences,

rendered on October 17, 1907, in this Interference,

No. 26,776, between applications of Mr, Selik and

Mr. Jordan and others, and ask that it be marked

Defendant's Exliibit 16. With regard to the objec-

tion as to secondary evidence, the Court will take
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judicial notice of the fact that I can't withdraw from
the files of the United States Patent Office original

papers on file there.

The MASTER.—That is what I thought.

Mr. TOWNSEND.—It is secondary evidence of

the proof it is designed to convey.

The MASTER.—I will mark this; Defendant's Ex-
hibit 16 for identification, and will rule on it at the

next [215] session.

Mr. WHITE.—Defendant offers in evidence

United States letters patent No. 748,563, bearing

date December 19, 1903, and issued to H. B. Ruggies,

and ask that it be marked Defendant's Exhibit 17;

amd I will state in connection with the exhibit that

I have not a copy of it at present, and I have spoken
to opposing counsel, and will supply it later, but I

don't want to continue this case until I can get it

from the Patent Office.

Mr. TOWN'SEND.—There is no objection to the

mode of tender. It is objected to as being incom-
petent, and irrelevant; that it was not introduced

pursuant to section 4920, which requires any patents

to be set up in the answer, or notice to be given within

30 days prior to the trial. I make my objection that
it is not competent for anticipatory purposes. Fur-
thermore, that it does not show any prior art to

which the particular combination of claims involved
here appertain.

The MASTER.—For what purpose is that com-
petent?

Mr. WHITE.—It is competent as showing the
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state of the prior art. It is not intended to sihow

a complete anticipation of the art in suit.

The MASTER.—Do yon propose to have it at

some time during the hearing?

Mr. WHITE.—I was going to state that I may
not be able to get it here in time, and for that reason

I will offer in evidence the drawing contained in

the patent, which drawing is a copy of a drawing,

which drawing is shown in the Official Gazette, to

which Mr. Townsend has access, and he is in a posi-

tion to compare this drawing with the drawing in

the Gazette.

Mr. TOWNSEND.^It is possible that I have a

copy of it in my office, and if I have I will be very

glad> to furnish [216] it.

Mr. WHITE.—I will offer the di-awings at this

time.

Further hearing adjourned until Monday, the 12th

day of June, 1911, at the hour of 10 o'clock, A. M.

[217]

Monday, June 12, 1911, at 10 A. M.

Counsel Appearing

:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent: WILLIAM K. WHITE, Esq.

The MASTER.—The record should show, gentle-

men, that at the request of counsel for the defendant,

and in company with the defendant himself and Mr.

ToA\Tisend, and his client, the Master, on Friday last,

visited several apartment houses in this city and
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viewed examples of the Murphy bed in actual opera-

tion.

Mr. TOWNSEND.—I want to examine Mr. May-

nard for a question or two.

[Testimony of Frederick E. Maynard, for Complain-

ant (Recalled).]

Direct examination of FREDERICK E. MAY-
NARD, recalled on behalf of the complainant.

(By Mr. TOWNSEND.)
Q. Have }^u made any sketches illustrating the

operation and principle of the two devices as you

have testified heretofore ? A. Yes.

Q. Will you produce them and just briefly explain

them to the Court?

A. I will. (Witness produces s/^etch.) In fur-

ther explaining the model and the dTawings of the

patent, I have made some views illustrating on a

rather large scale the positions of the Jordan door

and the positions that the Murphy doors assumes

when reversed, in this sketch, and the Jordan door

is sihown in this sketch as colored green, with the

adjacent wall colored yellow, and the Murphy door

structure is sho^vn as colored red, with the adjacent

wall also colored yellow, and the foldable stop in each

instance being shown in black. [218]

Q. Did you make those drawings yourself?

A. I preprered tliose drawings myself.

Q. Were they made from the actual devices?

A. The sketch representing the Jordan door was
copied from the patent drawing, and is enlarged in

actual proportion, and the sketch representing the
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Murphy door structure is in substantially the same

proportion and represents the actual construction of

tlie Murphy door. The first figure, marked Figure 1

on the sketch, is the same as Figure 1 of the patent

drawing, omitting, for purposes of clearness, the

bed structure, but shoA^dng the door structure

mounted on its pivots indicated as 5, the door struct-

ure 1, is limited in its movement on one side by the

stop 15, fixed on one edge of the door, and on the

other edge of the wall opening by the foldable stop

17, adopted to engage and cover the opposite side.

The several notations on the door, or rather the refer-

ence characters are right, as closely as possible, and

in fact in some instances are copied from the body

of the specification so that identification of the pai-ts

referred to can be assisted. The left-hand portion

of the sheet presents the Jordan and Murphy door

structures as in such position that their movements

are limited by the foldable stop 17, and the o^^site

edges of the door are limited by the fixed stop 16,

as is clearly shown. The right-hand portion of the

^eet illustrates the door structure in reversed posi-

tion, showing the foldable stops 17 turned so as to

limit the reversable, or rather the reversal of the

door, and with one edge of each door adjacent, but

not limited by movement with the contiguous wall.

Mr. TOWNSEND.—I offer this drawing in evi-

dence as Complainant's Graphic Chart Exhibit "F."

Mr. WHITE.—Objected to as incoriipetent, irrele-

vant, immaterial, that no proper foundation has been

laid. [219]
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The MASTER.—It will be received to illustrate

the witness' testimony and marked "P."

Mr. TOWNSEND.—The exhibit "D" for identi-

fication might as well be offered now as Complain-

ant's Exhibit "D," illustrating the position of the

mirror on the Murphy door.

The MASTER.—It will be received and marked

Exhibit '*D."

Cross-examination of FREDERICK E. MAY-
NARD, Resumed.

(Mr. WHITE.)
XQ. What are these drawings of the Mui-phy bed

based upon, Mr. Maynard?

A. They are based in part upon the actual con-

struction of the Murphy door structure, and also on

the models which represent the parts involved in the

claims iii suit.

XQ. Can you identify the bed which you used in

making this drawing ?

A. The bed which I had in mind when preparing

this drawing was a sample bed which w^e visited.

XQ. The one you found in the place of business of

the defendant?

A. The one we fomid in the place of business of the

defendant.

XQ. Is this drawing supposed to be di'awn to

scale ?

A. It is hardly draMU to scale, but is dra^vn with

sufficient proportion to illustrate the movement of

the parts, the actual measurement not being made, as
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it is not apparent that they would affect the operation

of the structure.

Mr. WHITE.—That is all.

The MASTER.—^Mr. Maynard, with respect to the

Murphy folding element, would your testimony to the

effect that it was a stop operated as a stop be the same

in the event that it had no latch ?

A. Yes, sir, I should think it would. [220]

The MASTER.—I ask that in view of the fact that

all of the actual samples of the door which we saw,

as well as the model itself, showed a latch there ?

A. I explained that by stating that in view of the

peculiar nature of the door, of the foldable stop 17,

that it would lack as a rigid substantial member when

the door was swung to—about its pivots, for the

reason that the two parts when throwii around so

that the foldable stop at the adjacent edge of the wall

has such relation that, without moving the foldable

stop away, the two would positively interlock and

having past from the center of the pivots around to

the opposite side of the jamb. That would lock

without a latch.

The MASTER.—The witness has illustrated his

testimony from the sketch of the Murphy bed on the

left-hand side of the Exhibit "F."

Cross-examination of FREDERICK E. MAY-
NARD, Resumed.

(By Mr. WHITE.)
XQ. Referring, now, to this drawing which you

have just introduced, Mr. Maynard, when the Mur-

phy bed is being brought into the room from the



vs. Murphy Manufacturing Company et al. 253

(Testimony of Frederick E. Maynard.)

recess its foldable member is adapted to be moved

backwards into the opposite direction in which the

structure supporting the bed is being moved, is it

not? A. Yes, sir.

XQ. And such folding member is loosely hinged

to the structure operating the bed, is it not 1

A. Yes, sir.

XQ. That being so, how could any such a loosely

hinged member attached to this moving structure

stop that moving structure coming in contact with

any fixed part of the wall, for instance t

A. So that you cannot reverse the door in the di-

rection opposite wdthout first swinging the foldable

stop about its hinge.

XQ. I am not asking about that. I am' asking

about the bringing of the structure into the room so

as to bring the [221] bed into the room, how can

this loosely hinged foldable member act as a S'top

when doing that operation and doing the reverse of

that operation ?

A. The foldable stop 17 does not act during the

actual reversal of the door, but it acts to hold the door

in reversed position after the movement has been

completed.

XQ. Referring, now, to the foldable stop in the

Jordan patent, and I will ask you to state whether or

not that foldable stop prevented the bed structure

from being reversed so as to bring the bed back into

the recess. (Showing the sketch at the top of the.

right-hand side of the sheet.)

A. The foldable stop 17 acts to prevent the move-



254 Marshall d Stearns Company et al.

(Testimony of Frederick E. Maynard.)

ment of the door structure when the structure has

been reversed to expose the bed into the room,

XQ. When referring to the Murphy structure you

state that when the structure is being moved so as to

bring the bed from the recess into the room, the fold-

able member does not stop that forward movement,

but that after the bed has been brought into the room,

then the foldable member will prevent the reversal

of the bed back into the recess. Is that correct?

A. Yes, sir.

XQ. Now, in regards to the Jordan device, when

the bed is bring brought into the room, the further

movement of the structure bearing the bed is stopped

by the foldable stop. Is it not? A. Yes, sir.

XQ. Now, the reversal of the structure back into

the recess is not prevented by this foldable stop, is it?

A. It is not, for the reason that the stop has been

interchanged and one stop is made operative in one

relation on the Murphy stiiicture, and the other stop

is made operative in another relation, but both stops

operate in substantially the same way.

XQ, I am simply asking you in regard to the fold-

able stop, and I want to see if they are performing

the same functions in the two structures, and I said

if in the Mui-phy construction [222] when the bed

is being brought from the recess into the room the

foldable stop on account of being loosely hinged here,

cannot limit that miovement, but after the bed is

bn'ught into the room, then by its inter-relation be-

tween the foldable memwber and the wall, that the

reversal of the structure will be prevented. Is that

correct?
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Mr. TOWNSEND.—Let it be noted that counsel 's

question is predicated on the two views of Defend-

ant's Exhibit "F," represented at the left of the

sheet.

The MASTER.—The questions are based on the

Mui*phT device on the left of the sheet, and the Jor-

dan device on the right.

XQ. Now, you state that in regard to the Jordan

structure the foldable stop limitcs the movement of

the structure as the bed is bring brought into the

room, but does not control the movement of the struc-

ture when it may be reversed so as to bring the bed

back into the recess. Is that correct ?

A. If I understand the question, the foldable stop

17 does operate to prevent the reversed motion of the

door to carry the bed into the recess because as shown

in upper view at the left-hand portion of the sketch,

the foldable stop can be swung so as to limit the

movement of the reversal of the door.

XQ. I think you are not answering this just quite

directly. You stated in the Murphy structure the

beginning of the reversal movement is prevented by

this foldable member. In the Jordan' device the be-

ginning of such reversal movement is not prevented,

but that movement when completed so as to bring the

bed back into the recess is limited by the foldable

member, by the foldable stop, is that correct 1

A. The beginning of the reversal movement is not

prevented, no, but I have explained that the inter-

changing of the two members would be identically the

same.
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XQ. I will ask you to mark in this, if it is not

already [223] marked, in this drawing of the

Murphy device, the fixed stop called for by the claims

of the Jordan patent.

A. The fixed stop called for by the claim of the

Jordan patent is marked as "Number 15" with the

legend "fixed stop on one edge of door." The

equivalent stop is shown on the left-hand of the sheet

as the part indicated at 15 of the Murphy con-

struction.

XQ. What is that fixed stop of the Murphy con-

struction that you have marked 15 ?

A. The fixed stop on the Murphy construction is

the portion at the extreme edge of the door.

X.Q. Do you mean that you have simply considered

that a part of the Murphy door, is a stop, and so

designated it as 15 in the drawing ?

A. That I have considered' that one edge of the

Murphy door, indicated at 15, of itself without any

attachements whatsoever would act as a stop when en-

gaging a stationary member, but that mth the addi-

tion of any door knob or projection or abutment the

attachement being connected with the edge of the

door would manifestly act as a stop in lieu of the

actual edge of the door.

XQ. Now, in making this drawing Mr. Maynard,

you have show^i the stop 15 as an actual projection

from the door proper. Do you find any such actual

projection from the door proper?

A. That represents the door knob by which the

door might be opened.
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XQ, Then, as I understand it, this apparent pro-

jection on the face of the Murphy door may be any

ordinarj^ door knob that you have marked 15. Is

that correct?

A. It nmy be a door knob, or it may be the bottom

of the door which actually does the stopping.

XQ. You said this drawing was based upon some

particular door. What does the door knob repre-

sented here represent?

A. That can represent the handle by which it could

be pulled out and put up. [224]

XQ. Do you find any such a door knob?

A. I think there was a de^dce attached to the edge

of the sample door by which it could be moved.

Mr. TOW'NSEND.—The Court will very well re-

member that in the first visit we made to the Michi-

gan Apartments that there was a dtoor knob, and that

the wall showed a dent made in the plaster made by
the knob. I remember the Court observing that.

The MAiSTER.—In all the samples we have seen I

think there has been a door knob there, and in this

drawing this apparent projection on the Murphy
door is a door knob. Is that correct?

A. One might have been.

XQ. Is it not so? You made the drawing, and
"what did you mean that to represent?

A. That represents a projection or door knob.

XQ. Does it represent the door knob that is found
in the Murphy door?

A. It can be so construed.

XQ. You made this drawing, and you based it
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upon the Murphy door which you actually saw, and

now siome part of this door is definitely marked.

Now, tell us whether this projection on the Murphy

door does represent the door Ivnob of the Murphy bed.

If it does not, I will ask you what it does represent.

Does it represent a door knob?

A. Yes, it does.

Mr. WHITE.—Will you please mark it on the

drawing so that we will understand that that is a door

knob and not a strip of the door?

Mr. TOWNSEND.—It is immaterial, and wholly

irrelevant.

XQ. Now, Mr. Maynard, what would you consider

in this Mui'phy structure to be the fixed stop which

corresponds with the stop in the Jordan patent "?

A. I consider that the elements of the Murphy

structure which corresponds with or is equivalent to

the fixes stop 15 of the Jordan patent, is a portion

or projection formed, or attached to one edge of the

door in a position similar to that occupied by the

fixed stop 15 of the Jordan patent. [225]

X'Q. Have you marked that stop here in the

Murphy device?

A. I have marked the stop at 15.

XQ. Now, just Avhat part of the Murphy door

structure is that part which you marked 15 ?

A. It is the part which is adjacent to one edge of

the wall opening, but which does not engage the wall

opening when the Jordan structure is swung into

the recess.

XQ. The stop 15 is simiply the edge of the door
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proper, is it not?

A. That area approximate to the edge of the door.

XQ. You have simply described and indicated an

indefinite area adjacent to the edge of the Murphy
door as being the stop 15. Is that correct %

A. Yes, sir.

XQ. That stop is not any additional feature added

to the door, but a part of the door proper, is it?

A. A part of the door, yes, sir. I might beg to

ask to further explain that in lieu of using the stop

15, it might be considered as a door knob and striking

the wall, and thereby injuring it, it is certainly mani-

fest that the usual rubber stop or cushion could be

fastened to the floor moulding and in that event the

edge of the door would most certainly become the

stop which would engage the rubber cushion or buffer.

XQ. In the Jordan device when the bed is in the

recess and the room is being used as a drawing room
or the dining-room, the joint between the door and

the wall is concealed by the foldable stop, is it not ?

A. Yes, sir.

XQ. And the Jordan joint between the edge of the

wall 15 and the pivoted door structure is also con-

cealed by the stop 15, is it not? A, Yes, sir.

XQ. Now, it has been evident from the Jordan

patent that he thought it of some importance that

these joints should be concealed by reason of the fact

that he provides in his structure a strip along the

upper edge, above the bed, which is folded down, so

as to conceal the joint between the edge [226] of

the wall above and the door proper. Is that correct ?
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A. Mr. Jordan illustrates the stop which not only

acted with the function of stop, but also had the ad-

ditional advantage of forming a covering member,

to cover the joint, and he show^ed in his patent a

hinged batten mounted at the top edge of the opening

above the door, above the top of the door, but which

batten acted, so far as I understand, not as a stop

in any sense of the word w^hatever.

XQ. So that we have in the Jordan structure the

joint between the door and the wall above covered by

this batten, and we also have the joints between the

door proper and the edge of the wall on either side

covered by these two strips called for when the bed

is in the recess and the room is being used other than

as a bedroom,

Mr. TOWNSE'ND.—Objected to as immaterial

and irrelevant, because the top covering strip is not

an issue in the present case, and is further imma-

terial that if the defendant wants to construct his

bed in what may be considered a less advantageous

manner than Jordan that is also immaterial. The

question is whether they are equivalents, equivalent

to the stop in the door structure called for the patent

claim. I >

The MASTER.—I don't see what any batten on

top of the door has to do with the matter.

Mr. WHITE.—It has this to do with it, your

Honor, it has a very important function of conceal-

ing the joint between the door and the wall on one

side, of concealing the joint in the door on the other

side in these two stops. That is one of the imtportant
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functions performed by it. To sliow that that func-

tion was considered by Mr. Jordan to be an im-

portant function, I show that he also provided an

additional structure to cover the joint between the

door and the wall above, showing that he had a com-

prehensive scheme, that he was endeavoring to carry

out in this structure, and that scheme [227] was

to conceal so far as possible the presence of this door

in the room, so that when the room was being used

other than a^ a bedroom it would not be suspected

that there was a bed concealed in that recess, and in

order to carry out this scheme he has made these

stops in this manner so that each stop formed a joint

with the door on either side as you see in Claim 2 of

the patent, and also he has provided this at the top

to conceal the joint there, and in that respect I sub-

mit it is a very import-ant phase of the case.

The MASTEE.—I will oveiTule the objection.

Mr. WHITE.—I wish to also call your attention

to the fact that this stop performs these two func-

tions, that is, the stopping, the function of stops, and

the additional function of concealing the joint, and

of course in order to prove infringement they must

find in our device an equivalent device performing

all those functions, and I am trying to see if those

functions—they are of importance.

(Reporter reads question.)

A. The stop of the Jordan patent being desig-

nated as a stop, indicates that the principal function

is that of a stop, and may have the additional func-

tion of acting as a means for covering the joins with
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tlie edges of the door.

XQ. Now, in the Murphy device when the room
proper is being used other than as a hedroom, the

foldable member does not perform any such func-

tion as concealing of any joint, does it?

A. It conceals the space which exists at the edge

of the door adjacent to the opening and adjacent

to the jamb.

X'Q. I wish you would pay more attention to my
question,

(Reporter reads question.)

A. I should state that the stop of Murphy certainly

performs a closure especially in his construction, be-

cause of the peculiar— [228]

XQ. When in the Murphy construction the bed is

in the recess and the room- is being used other than

as a bedroom, is the foldable member being used to

conceal any joints?

A. In the Murphy construction the foldable stop

is moved so as to limit the further movement of the

door, and due to the position of the adjacent edge

of the opening in which the door is hung, the stop

then only acts as a stop, but not as a cover.

XQ. In other words

—

Mr. TOWNSEND.—Is that not true in the re-

versed position on the right of the sheet as showing

the Jordan stop? A. It is equally true.

Mr. TOWNSEND.—I submit that counsel should

conduct his inquiry with respect to the similar rela-

tionship.

Mr. WHITE.—That is what I am doing. You
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are directiiig- the inquiry to another line. You are

directing his attention when it is operated under dif-

ferent conditions.

Mr. TOW'NSEND.—I submit the sketch liere

clearly indicates the different position.

Eedirect Examination of FREDERICK E. MAY-
NARD.

(By Mr. TOWNSEND.)
RDQ. His Honor asked you if the foldable mem-

ber 17 in Murphy would perform] the function of a

full stop as viewed at the left-hand side of the sheet

Exhibit "F," in the absence of a latch. If we omit

a latch from Murphy the structure shown at the left

of the sheet could in fact be reversed into the recess.

Mr. WHITE.—Objected to as grossly leading.

The MASTER.—I will overrule the objection.

Mr. WHITE.—Exception.

A, The door structure could be reversed into the

recess when the stop is released from engagement

^^ith the adjacent [229] jamb without a latch.

RDQ. Is this not true, also, with respect to the

Jordan structure shown at the left? Is the latch

necessary there to prevent reversal of the door %

A. No latch is necessary to prevent the reversal

of the door in the Jordan structure.

RDQ. I don't think you understood me. Jordan

has shown one edge contacting with the stop 17, and

the fixed stop 15 contacting with the edge 16. If

there is no latch there is it possible for this to go ?

The MASTER.—That is one the side. He said

the latch was not necessary to prevent the reversal.



264 Marshall & Stearns Company et al.

(Testimony of Frederick E. Maynard.)

RDQ. Wliat I understand is, that in the Jordan

you did—if you did not have a latch that it also could

be reversed in this opening? A. Yes, sir.

Mr. WHITE.—What latch are you referring to ?

Mr. TOWNSE'ND.—The latch which in the draw-

ing is described as 22.

Mr. WHITE.—That latch is not described in these

drawings, is it?

Mr. TOWNiSEND.^No.
RDQ. Then the member 17 with this co-acting

latch prevents the Murphy structure being re-

versed^— A. It does.

R'DQ. and that the Jordan door co-acting

with this part 17 and this latch prevents the door if

reversed ?

Mr. WHITE.—Objected to, as immaterial.

Those claims of the patent in which the latch is

mentioned are not involved in this case.

Mr. TOWNSEND.—The latch is in the second

claim, and I am going to bring out the fact that the

stop, as to the meaning of the stop or covering as

they have been referred to as 17.

Mr. WHITE.—Is the latch called for as an ele-

ment of either claim one, two or eight relied on ?

A. It is called for in two: "And a latch by which

the door is locked." [230]

RDiQ. Looking at this Murphy drawing to the left

of Exhibit "F," state whether or not the member 17

of Murphy forms a hinged concealing strip co-acting

with the door and wall, in the sense called for by the
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paragraph of the Jordan patent beginning at line

12, page 2?

A. Yes, sir. It operates to form a stop and is a

concealing strip with the edge of the door and the

jamb of the door.

R'DQ. (Mr. WHITE.) That is in both cases

when the bed is in the recess and the room is being

used other than as a bedroom?

A. In one instance the bed is swimg inwardly, and

in another outwardly, and the stops are just simply

interchanged so as to prevent the movement of the

door accordingly.

Mr. WHITE.—What use is there of having a con-

cealing stop in the Murphy device when the bed is

in the room, and it is perfectly apparent that there

is such a bed attached to a pivoted structure?

A. The use is to cover the space which would cer-

tainly appear detrimentally in the artistic finish of

the room when the bed was turned outwardly. The

folding stop 17 of the Mui^phy is certainly covering

the joints.

EDQ. Does the folding member of Murphy, No.

17, perfonn the functions required of the folding

member 17 in Jordan? A. Yes, sir.

RDQ. Does it in its environment serve the pur-

pose of the patented folded stop 17? A. It does.

The MASTER.—With respect to this sketch, Mr.

Maynard, and in view of the questions that were

asked in the beginning—we have shown the Murphy

device in this way: Your whole operation is, not, so

far as the jamb is concerned, exactly rectangular,
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but you have cut off a portion there corresponding

to the rectangular end of your foldable member, 3^011

have drawn it. Do you see what I mean, Mr, May-
nard? [231]

The MASTER.—Now, as a matter of fact, in the

beds which we saw and in the model itself, except in

so far as that extra has been put in there, the wall

was exactly rectangular and the folding element was

beveled to correspond to it, wasn't it I

A. I think that the wall portion had a very slight

angle to it to permit the hinged member 17 to be

swung about its center.

Mr. TOWNSEND.—I think we can admit that

with respect to the bed we looked at, that it has a per-

fectly straight jam, and a beveled edge on the panel,

and that the latch was required in view of the spring

used to hold the two parts of contact.

The MASTER.—In those beds that we saw there

was a spring hinged at the point marked 18, but sup-

posing there was not a spring hinged there, this

folding member beveled that way, and the wall

straight opposite this, it does not seem to me that

there would be any stop there for a reversal, because

it would slide right in, on the bed being reversed,

unless there was a latch to hold it. Is that not the

fact, Mr. Maynard?

A. The question of the liability of the foldable stop

17 to slide accidentally would be determined by its

angular face.

Mr. The MASTER.—Mr. Townsend has just of-

fered the Ruggles patent which he referred to the
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other day, and which he did not have. That will be

received as Defendant's Exliibit 17.

Mr. TOWNSEND.—On the question of 'Claim 8

calling for an article of furniture upon one side, I

will offer one witness to prove an offer for sale of

articles of this sort before the suit was brought.

[232]

[Testimony of J. D. Pillsbury, for Complainant.]

Direct examination of J. D. PILLSBURY, called

for complainant, sworn.

(By Mr. TOWNSEND.)
Q. Please state your age, residence and occupa-

tion.

A. 29 years old ; Berkeley, California ; salesman.

[Testimony of H. Gr. Prost, for Respondent.]

Direct examination of H. G. PROST, called for

respondent, sworn.

(By Mr. WHITE.)
Q, What is your name"? H. G. Prost.

Q. State your name, residence and occupation.

A. H. G. Prost; Berkeley; patent solicitor.

Mr. WHITE.—Will it be admitted to save time

that the witness is qualified to testify as an expert?

Mr. TOWNSEND.—You are appearing in a pro-

fessional capacity as expert as distinguished from a

practical bed man ?

A. As an expert in the art.

Mr. TOWNSEND.—In a professional capacity.

Mr. WHITE.—The same capacity as Mr. Maynard
appears.
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The MASTER.—It is admitted, is it, that he is

qualified as an expert witness?

Mr. TOWNSEiND.—Yes, sir.

Q. Have you read and are you familiar with the

various patent exhibits which are in evidence, placed
in evidence by the defendant, and also the Jordan
patent in suit ?

A. I have, all except this sketch which was sub-

mitted. I have not seen that.

Q. Have you seen the Murphy bed as actually

constructed? A. Yes, sir.

Q. Have you ever seen the Jordan bed made in ac-

cordance with the Jordan patent?

A. No, I have not seen one. [233]

Q. Now, I will ask you to refer to Defendant's
Exhibit No. 1, and briefly state what such patent
discloses.

A. Defendant's Exhibit No. 1 is patent to Krauss-
man, for window sash, issued on May 2, 1876. This
patent shows a window sash or light opening in which
there two full slidable sashes, and in which sash there

is a structure pivoted at the top and bottom in the

sash, and partly turnable in the opening in the sash,

and provided with a latch, small b, for holding the
structure locked in closed position. The structure
is also provided, or rather the sash is provided with
stops which form a joint with the edges of the struc-

ture when the structure is in closed position.

Q. Now, compare that structure with claim 1 of the
Jordan patent, pointing out any similarities or dis-

similarities which you may find.



vs. Murpliy Manufacturing Company et al. 269

(Testimony of H. G. Prost.)

A. Claim 1 of the Jordan patent call for, first, a

reversible wall attachment for apartments. The

striietiire in the Kraussman patent is not reversible

in that it is not pivoted centrall^y at the top and bot-

tom, and therefore it cannot be reversible. Reading

further from the Jordan patent it says: "Consisting

of a door structure." This patent shows a window

structure. The window and door are used for ex-

actly the same purpose, that is, to close an opening in

the wall, the difference being that the window is sup-

posed to allow light to enter the apartment and is

not used to allow persons to pass through, although

windows are used in all office buildings to allow per-

sons to pass direct and have access to fire escapes.

Also doors are used as windows, such as the doors

in this courtroom are provided with glass to allow

the light to pass into the hall, or the light from the

hall to pass into the room. The doors and windows

are manufactured by the same people. All the fac-

tories in San Francisco and in the neighborhood

which manufacture doors, also manufacture [234]

windows. In the designing of buildings the archi-

tect, of course, shows the doors and windows, so that

the architect and any person familiar with either

the designs of windows or the design of doors are

familiar with the design of the other. The structure

of the Jordan patent is pivoted at the center of the

top and bottom. The Kraussman patent is pivoted

at its top and bottom, but not at the center. The

Jordan structure is turnable in an opening in the

wall. The Kraussman structure is partly turnable
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in an opening in the wall. The Jordan patent calls

for a fixed stop upon one edge of the door, contacting
with the edge of the opening upon one side. The
Kraussman patent shows a fixed stop upon one edge
of the sash, contacting with the edge of the structure
on one side, rather it shows a fixed stop upon one edge
of the structure contacting with one edge of the
opening on one side. The Jordan patent calls for
further for a foldable stop adapted to engage and
cover the opposite side. The Kraussman patent
shows no foldable stop, although the stop that is

ishowrn there is adapted to engage and cover the op-
posite side, but since the structure is not revei-sible

the foldable stop is not necessary.

Q. I notice Claim 1 states that the foldable stop
engages and covers the opposite side. What do you
understand to be meant by opposite side, opposite
of what?

A. The opposite side of the turnable structure.

Q. In other words, the Jordan foldable stop covers
one side of the door ?

A. The Jordan foldable stop covers one side of the
door which is not engaging the fixed stop.

Q. Is it necessary ordinarily to make any change
in a window structure in order to adapt it for use as
a door?

A. No; window structures have been used as door,

and--before they were used as windows. It is only
since the invention of glass that window structures
have been used. [235] Previous to that all open-
ings were door openings. They were used for light,



vs. Murphy Manufacturing Company et al. 271

(Testimony of H. G. Prost.)

and also to allow people to pass throiigh.

Q. Do you find the same structure interchangeably

used as windows and doors'?

A. Yes, we do find the same structures. In many

homes the doors are used, a glass door that is used

for a window to allow light to enter the room. The

doors opening on to the porch or veranda. They are

used as doors to close the opening, and to be opened

to allow persons to pass out, through the door struc-

ture, and they are used as windows to allow light to

enter the room when the doors are closed.

Q. Does claim 1 call for anything less than a door,

generally speaking? Is that an element of his

claim ?

A. No, it calls simply for a reversible wall attach-

ment consisting of a door structure.

Q. Now, compare claim 2 of the Jordan patent

with this Exhibit No. 1.

A. Claim 2 of the Jordan patent reads: "A wall

attachment for apartments, '

' which is the same as the

structure shown in the Kraussman patent, '

' consisting

of a door or structure having central pivots at top and

bottom." The Kraussman patent shows a structure

having pivots at the top and botom, but not centrally

pivoted. "And turnable in an opening in the wall."

The Kraussman device is not completely turnable in

an opening. It may be swung through an arc of

about approximately 120 degrees, but not to the arc

of 180 degrees, so that it is not completely turnable

in its opening, and in Jordan, "stops by which a

joint is formed with the edges of the door when
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turned in either position." The Kraussman patent

shows stops by which a joint is formed with the

edges of the structure when the structure is turned

in one position, and as the structure is not reversible

the stop cannot form a joint with the edge of the

structure when turned in the other position, because

[236] the structure cannot be turned in the other

position.

Q. In order to have the stops form joints for the

door when turnable in either position, is it not neces-

sary for the structure to be com]3letely turnable in

the opening itself?

A. Certainly. The stops could not form joints

with the edges of the door unless the door itself

turned completel}^ within the opening itself. Claim

2 also calls for a "latch by which the door is locked."

The Kraussman patent shows a latch, b, by which

the structure is locked.

Q. Take Defendant's Exhibit No. 2, ajid state

what it discloses and describe it briefly.

A. Defendant's Exhibit 2 is a patent to Waugh for

window sash issued September 12, 1899. This patent

shows a window sash which is pivoted at center of

top and bottom so that it is partly turnable in the

opening. The window frame is provided with stops

which form a joint along the edge of the sash when
the sash is in the closed position, and it also shows a

latch by which the sash is locked in the closed posi-

tion.

Q. What prevents the whole structure from being

completely reversible in the opening in the wall*?
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A. A structure is prevented from being completely

reversible bj^ the stops 11 which overlie approxi-

mately one-half the entire periphery of the window

opening, one-half of the stop lying to one side of the

sash and the other half lying to the other side, so

that the sash may be turned in such a manner that

the sash which engages the stop moves away from the

stop. That is, the side of the sash moves away from

the opposite stop.

Q. I ask you now to consider Defendant's Exhibit

3, and state what it discloses.

A. Defendant's Exhibit 3 is patent to Hines, for

a door, dated January 8, 1895. This patent shows a

door or structure arranged in an opening in the wall

of an apartment, the structure having pivots at the

center of top and bottom, and turnable in the opening

in the wall, stops by which a [237] joint is formed

along the edges of the structure when it is turned in

either position, and a spring by which the door is held

in closed position.

Q. Compare such Hines structure with claim 1 of

the Jordan patent, and point out any similarities or

dissimilarities which you find between them.

A. Claim 1 of the Jordan patent calls for a rever-

sible wall attachment for apartments, consisting of

a door structure, which we find in the Hines patent,

"having pivots at the center of the top and bottom,"

which we find in the Hines, "turnable in an opening

in the wall," similar to Hines, "a fixed stop upon one

edge of the door contacting with the edge of the open-

ing upon one side." The stop in the Hines patent is
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not on the door. It is either on the floor or the door

frame. The door contacts with that stop and is pre-

vented from moving further in either direction. Jor-

dan calls for "a foldable stop adapted to engage and

cover the opposite side." The patent to Hines does

not show a foldable stop. It merely shows a fixed

stop, a stop on the other side of the door

—

Q. In what particular, then, does the Jordan struc-

ture as call for by claim 1 differ from this Hines

structure ?

A. The structure calls for bj^ claim 1 differs from

the Hines structure by the specific construction of a

stop only.

Q. What can the invention of Mr. Jordan reside in

in view of this patent so far as claim 1 is concerned ?

A. It can only reside in the construction of the

stop.

Q. Mr. Jordan has taken the Hines structure and

substituted for the stop disclosed in the Hines patent

stops of different form. Is that correct ?

A. That is correct.

Q. Do the stops in the Hines structure conceal the

joints between the Hines door and the edges of the

opening as do the Jordan stop ?

A. In the drawing of the Hines patent the stops

are removed slightly from the door frame, and the

[238] door is slightly smaller than the opening of

the door frame, so that the joints, or rather the open-

ing between the door frame and the door, are not

concealed by the stops.

Q. Now, so far as the function of stops are con-

cerned, state whether or not the stops in the Hines
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structure perforai the same function as do the stops

in the Jordan device.

A. The stops in the Jordan device merely limit the

rotation of the door, and the stops of the Hines de-

vice perform exactly the same function.

Q. What additional function, then, do the stops in

the Jordan patent perform as compared with the

functions performed by the stops in the Hines struc-

ture?

A. The stops in the Jordan structure also serve to

cover the crack which exists between the edge of the

door and the edge of the door frame, so that when the

door is turned so that the bed is in the recess, it is not

apparent from the room that there is a door there.

Q. Then, as I understand your testimony, the ad-

vantage made by Mr. Jordan over the Hines struc-

ture resides in getting up some improved stops with

not only the original function of stops, but perform

the additional function of concealing the joints be-

tween the door frame and the edge of the opening.

Is that correct?

Mr. TO'WNSEND.—Objected to as leading.

The MASTER.—It seems to be a resume of what

has already been testified to. I will allow it.

A. The function of the stop in the Jordan patent is

that besides acting as stops to cover up the crack be-

tween the door and the door frame, and making a

more ornamental structure, and serve to deceive per-

sons who would not know that a bed is in the recess,

so that they would not be aware of such fact by look-

ing at the wall.
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Q. Now, compare claim 2 of the Jordan patent

with this Hines patent as briefly as possible. [239]

A. Claim 2 of the Jordan device calls for "a wall

attachment for apartments" which we find in the

Hines patent, '

' consisting of a door structure having

central pivots at top and bottom and turnable in an

opening in the wall," which we find in the Hines pat-

ent, "stops by which a joint is formed with the edges

of the door when turned in either position." That

we find in the Hines patent, and "a latch by which

the door is locked.
'

' In the Hines patent we find a

spring, or rather two springs to hold the door in

closed position or retain the door in closed position

when it is open.

Q. What do you not find in the Hines structure

which you have found in claim 2 ?

A. Well, the stops in the Hines structure do not

form a joint with the edges of the door in the same

sen^'e that the joint is formed in the Jordan construc-

tion.

Q. In other words, then, the meaning of the word

"joint" as used in the Jordan patent, you would not

say that these elements of the Hines structure call

for such a joint with door and the wall ; is that cor-

rect? A. Yes, sir, that is correct.

Q. What is the purpose of forming this joint in

the Jordan construction?

A. The purpose of it is to cover up the cracks be-

tween the door frame and the door,

Q. Broadl}^ speaking, a joint is formed between

the stops in the Hines structure and the pivoted door.

Is that correct ?
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A. Yes, broadly speaking, a joint is formed.

Q. I will ask you now to refer to Defendant's Ex-
hibit No. 4, and briefly describe what is shown
therein.

A. Defendant's Exhibit No. 4 is patent to Semple,
for a door, issued April 30, 1878. This patent shows
a door which is to be used in places where it will not
be necessary to allow the door to swing in either di-

rection, and generally to hold the door to hold the
door so that it swings only in one direction. The
door is hinged along one edge to a [240] stop C2,
in the drawing, CI in the specifications, and it is

meant to swing ordinarily in the position shown by
the dotted lines in Figure 4. The stop C on the other
side of the door is a foldable stop, is adapted to pre-
vent the door from moving backward, or rather to

the other side of the opening as shown by the full

lines in Figure 4. The foldable stop forms a joint

with the edge of the door when the door is closed.

Q. I will ask you to refer to Defendant's Exhibit
5 and state and describe what is shown therein.

A. Defendant's Exhibit 5 is a patent to Wise for
a garbage receptacle, dated June 30, 1894. This pat-
ent shows a door or structure having pivots at the
center of the top and bottom and turnable in an open-
ing in the wall, a latch for locking the door, in a
closed position, and an article of furniture consisting
of a grid mounted on one side of the door. The
structure is completely reversible within the open-
ing so that the grid may be turned to lie on either side
of the fence or wall as shown.
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Q. Could another article of furniture be substi-

tuted for this particular article of furniture you have

just mentioned?

A. It would not involve any invention to attach a

different article of furniture to the same structure.

Q, Did you hear Mr. Maynard on cross-examina-

tion the other day state that when he first saw the

model of the Jordan device he though that there was a

mirror on one side of the structure opposite to the

side to which the door was attached, and that in his

opinion it would not constitute invention to substi-

tute for that article of furniture another article of

furniture ?

A. I heard Mr. Maynard testify so, and his state-

ment is certainly correct.

Q. You agree with him ? A. I do.

Q. I will ask you now to refer to Defendant's Ex-

hibit No. 6, and briefly describe what is disclosed

therein. [241]

A. Defendant's Exhibit 6 is a patent to Schmidt

for a door check, dated July 7, 1885. This patent

shows a spring held—door check or bumper which is

arranged under the floor in position to engage the

lower edge of the door, and it is provided with a shift-

ing lever having an inclined face, so that as the lever

is shifted by the foot the stop may be drawn down out

of the way of the door, so that the door may swing

freely, or when the lever is moved in the opposite

direction the spring forces the bumper upward so

that it contacts with the door and holds it in fixed po-

sition.
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Q. I will ask you now to refer to the model of Jor-

dan—of the Jordan patent, and the device of the

Jordan patent, and point out therein a latch for hold-

ing the pivoted structure in position. I don 't believe

it has been called a catch by Mr. Maynard, hereto-

fore.

A. In the Jordan model the latch for holding the

pivoted structure in position is shown here on the

floor and I believe is marked 22. There is a small

button which projects above the floor, and by pressing

downw'ardly on such button the latch is released and

the soor is swung. When the door is turned back

into the closed position the latch is supposed to en-

gage the door and hold it locked in closed position.

Q. I will ask you now to refer to the next num-

bered exhibit. Defendant's Exhibit No. 7, and de-

scribe what is described therein.

A. Defendant's Exhibit No. 7 is a patent to Sam-

uels, for a base or support for furniture, dated

November 15, 1887. This patent shows an article of

furniture, or rather a combination article of furni-

ture, having on one side a bed and on the other side

a wardrobe or closet. The structure is mounted on

a pivot at the bottom which appears in the base, so

that the structure may be reversible [242] to turn

either the closet or the bed into the room. The bed is

of the ordinary vertical folding type, so that it may be

folded up against the structure when the bed is not

to be used. The base is arranged in such manner
that the structure may be placed flush against the

wall and as it is turned the pivots simultaneously
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moves outwarZy, and after the structure has passed

the central position the pivots can move rearwardly

so that in either position, either bed or wardrobe is

flush to the wall, and as soon as the frame is turned

completely around. This obviates the necessity of

moving the structure away from the wall, and then

moving it back after it has been turned.

Q. Could such a structure be placed in an opening

in an ordinary well ?

A. Such a structure could be placed anywhere in

the room, and if it should happen to be placed in an

opening of a door it would operate in that position

in either position.

Q. T will ask you now to refer to the next exhibit,

Defendant's Exhibit No. 8, and state what it dis-

closes.

A. Defendant's Exhibit No. 8, patent to Green,

a base or sui>port for furniture, dated September 11,

1888. This patent shows a device very similar to

that shown in Defendant's Exhibit No. 7, there being

some slight changes in the details of mounting the

stiiicture on the base. It shows an article of furni-

ture having a folding bed on one side, and a closet on

the other side. The structure may be reversed to

turn in either position so that either bed or closet is

presented to the room.

Q. I ask you now to take the next exhibit. Defend-

ant's E'xhibit 9, and describe what is disclosed

therein.

A. Defendant's Exhibit 9, patent to Simpson, for

folding bed, dated May 18, 1891. This patent shows
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a folding bed which is adapted to he moved through

a vertical arc to a [243] horizontal or vertical po-

sition such as is conmiou in most all folding beds, and

it is provided with a latch, capital C, which engages

the bottom of the bed when the bed is in vertical posi-

tion to hold the bed upright to prevent it from fall-

ing.

Q. I will now ask you to examine Defendant's Ex-

hibit No. 10, and describe wliat is disclosed therein.

A, Defendant's Exhibit 10-, a patent to Adams,

combination wardrobe and bed, or couch, issued June

4, 1901. This patent shows a combination article of

furniture having a vertical foldable bed on one side,

and a closet or wardrobe on the other. The struc-

ture is mounted upon a pivot located near one of the

rear corners of the device, so that the structure may
be swung about that pivot to turn either the bed or

the wardrobe into the room. When the bed is turned

into the room it lies parallel with the wall against

which the structure is placed, while in the ordinary

methods when the article is completely reversible the

bed lies at right angles to the wall.

Q. I will ask you now to refer to Defendant's Ex-

hibit 11, and describe what is disclosed therein.

A. Defendant's Exhibit 11, a patent to James,

apartment house, dated May 20, 1902. This patent

to James shows several constructions of different

doors having various articles of furniture mounted

on either side thereof. The door 27 in Figure 5 is

provided on one side with a desk or bookcase. The

door 19 is provided on one side with a mirror and a



282 Marshall d- Stearns Company et al.

(Testimony of H. G. Prost.)

mantleslielf 18, fireplace 21. Sucli door is pivoted

horizontally at a point near its base so that it may
tilted downward, and on the other side of the door is

arranged a bed.

Q. During the daytime, when the room is being-

used other than as a bedroom, where is this bed situ-

ated?

A. The bed is in the recess behind the door. This

patent at Figure [244] 10 also shows a door 33,

which is formed in two sections 35 and 37, and on

the section 35 is mounted a gas stove 39, so that the

door may be opened and the gas stove brought into

the room, or the door closed and the gas stove placed

in the closet.

Q. What other article of furniture is used or at-

tached to other portions of this door ?

A. A chair. A seat 42 is attached to the other por-

tion of the door.

Q. Now, in respect to that door which you said had

a bookcase and writing desk on one side of it, will

you state how it is pivoted, whether centrally or

otherwise ?

A. The door that you mention is hinged in the

ordinary manner along one edge.

Q. Does that door have a latch by which it is held

in closed position?

A. There is a door knob indicated in the drawing.

I presume there is a latch there.

Q. I presume when the door is opened it is stopped

by the wall and strikes against it f

A. It does; yes.
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Q. Do you think it would constitute any invention

to substitute on that door any other article of furni-

ture than a bookcase or writing desk or chair or gas

stove or bed or mantle-piece or mantle-shelf or other

articles described in that patent as being patented %

A. No, it certainly would not constitute invention.

Q. I will ask you to look at the next numbered Ex-

hibit, Defendant's Exhibit No. 12, and describe and

state what is disclosed therein.

A. Defendant's Exhibit 12 discloses—^well—it is

patent to James, apartment house, dated April 10,

1904. This patent Figure 13, shows a door having a

writing desk and a bookcase on one side the door,

the door being hinged in the ordinary manner.

Figure 10 shows the door having a shelf on one side

thereof, to hold any article which may be placed

thereon. The door is also hinged in the ordinary

manner, and provided with a door knob and presum-

ably [245] a latch. Figure 15 shows a structure

having on one side a mantle-piece, the structure being

pivoted horizontally so that it may be turned in a

vertical arc. On the other side of the stiiicture is a

bed which is brought into the. room when the struc-

ture is turned downward to the horizontal position.

Figure 20 shows a door 104, which is pivoted hori-

zontally so that it may be swung downwardly in a

vertical arc, to exhibit a bed 112, which is on the oppo-

site side of the door. This door is an ordinary swing-

ing door provided with hinges 102 so that when it is

not used as a bed it may be opened in the ordinary

manner as the ordinary door. The door 104 is piv-
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otally attached to a strip 100, and this strip 100 is

hinged to the door frame by the hinge 102 so that

when the article is to be used as a bed the latch 110 is

lifted out of contact with the door 104 and the door

lowered. Figure 21 also shows a door, or rather

shows a structure which is provided on one side with

a mantle-piece and on the other side with a bed, and
is opened about a horizontal pivot 136, so that it may
be turned dowoiward, and used as a bed, or moved up-

ward and used as a mantle-piece. In Figure 2 there

is shown a ventilator 39. This is above a gas stove.

The gas stove is not shown, but the stove is mounted

on a door structure which is centrally pivoted at 115,

so that the gas stove may be swung around out of the

small recess or comer in which it is placed when not

in use, and brought outward into the room where it

can be used. The door is not completely reversible,

but swings around in such position that the stove is

brought out into the room.

Q. Do you find a so-called foldable member an-

nexed to such door centrally pivoted at top and bot-

tom in this Figure 2 of the James patent?

A. There is a door 131, which is an ordinary door

attached to the edge of the door opening [246] op-

posite the edge to which the vertical pivoted door is

attached to, and this door may be considered as a

foldable member to go through the opening between

the pivoted door and the side of the wall.

Q. Now, assuming that the Murphy model, that in

this model we have this Adams stove attached to his

vertical door, how will this other door which you have

mentioned correspond to the door in that model which
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has been added thereto by tlie complainant?

A. It would be exactly the same as that door.

Q. When such door is hinged to the door at the

side of the opening is that correct ? A. Yes.

Q. It performs the functions of any ordinary

door?

A, It performs the functions of any ordinary door

of allowing a person to pass from one apartment into

the other.

Q. Do you think, in your opinion, after the issu-

ance of this James patent, it would have constituted

any invention to suggest or rather to substitute f©r

his gas stove attached to this central pivot structure

any other article of furniture such as a bed or mantle-

piece, and so on ?

A. No, it certainly would not have.

Q. In fact he clearly shows in his patent, does he

not, the use of doors for support of any kind of arti-

cles of furniture?

A. He shows almost every article of furniture that

could be used in the house except the

—

A. A piano? A. Chair.

Q. Does he show a chair attached to the door ?

A. Not in this patent. In a prior patent he did.

Q. Will you enumerate the articles of furniture

which Mr. James in these two patent discloses?

A. In this patent he shows a bed and mantle-piece,

a gas stove and ventilator for a gas stove, a shelf, a

bookcase, a writing desk, cupboi-d, and and other

various [247] of fastening the bed rods. He
shows two or three ways of arranging a door with a
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bed on one side of it, with a mantle-piece on the other,

or whatever 'he chooses to place on the other side.

Q. I will ask you, now, to refer to the next exhibit.

Defendant's Exhibit 13, and describe what is dis-

closed therein.

A. Defendant's Exhibit 13, a patent to James,

dated February 20, 1906, for a combined heater and

folding furniture. This patent shows an article of

furniture which consists of a structure having a

mantle-piece and fireplace on one side and a bed on

'che opposite side. The structure is pivoted at the side

so as to nnove in a vertical arc to allow the bed to br

brought into the room 'and when it is brought into the

.

room the mantle-piece is below the bed. When the

mantle-piece is raised the bed is in the recess behind

the structure.

Q. Do you find any stops in this device that limit

the movement of this pivoted structure on which the

bed is located?

A. There is a stop for limiting the movement
downward, which consists of the mantle-shelf 12,

which contacts with the floor. I do not know any

stop for stopping it as the mantle-piece goes into

position.

Q. Some part of the structure strikes?

A. Some part of the structure strikes the wall of

the building at some place, but whether it is down

below in tlie recess or up above of the shelf 15, 1 can't

see exactly.

Q. This James structure is pivoted to act centrally

like the Jordan structure, is it not?
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A. That is correct.

Q. But it has a bed on one side and a mantle-piece

on the other? A. Yes, sir.

Q. Is it turnable or partly turnable in an open-

ing in a wall?

A. It is partly turnable in an opening- in a wall.

Q. I will ask you to take the next es^hibit, Defend-

ant's Exhibit No. 14, and ask you to state what is

disclosed ttierein?

A. Defendant's Exhibit 14, a patent to James,

[248] combination apartment close and stove fix-

ture, dated July 10, 1906. This patent shows a

reversible structure consisting of a door having cen-

tral pivots at the top and bottom and turnable in an

opening in the wall, an article of furniture arranged

on one side of the door, and a latch for holding

the door locked in the closed position. Alongside

of its centrally pivoted door is an ordinary door,

there arranged along the edge to allow access to the

recess or apartment behind when it is desirable to en-

ter that apartment.

Q. What would you call this ordinary door which

is located at the side ? A stop for preventing or lim-

iting the movement of its vertically pivoted member.

Mr. TOWN'SEND.—Objected to as leading, and

also I will make the general objection to this entire

line of examination that is followed, and will make

the general objection to the entire line of examina-

tion because it is manifestl}- in view an attempt to

prove our claim invalid or limited by anticipation.
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certain tShat certain elements may be present in cer-

tain entire structures. Now, it is fundamental rule

of patent law that a combination claim, and these

are all combination claims, is not anticipated or in-

fringed upon by the showing of one element covered

by a patent, another element in another prior patent

and so on, and then combining all of them together

attempt to show that thisi makes up, from various

different lines and different arts, that this is antici-

pation, and I might just mention to the Court a case

which is very pertinent to that line. That is the case

of Yesbera v. Hardesiby, 166 Fed. 120, and Grormully

& J. Manufacturing O). v. Stanley, 90 Fed. 280. The

extent of the law of combination claims is well set

out there, and there are plenty of authorities along

the same line.

The MASTER.—I apprehend entirely the force of

your objection, and I will overrule it. It is all a mat-

ter of [249] argument on the final hearing.

A. No, the door 5 does not act as a stop in any

manner to prevent the movement of the vertically

pivoted door.

Q. What is that ordinary door there fori

A. To allow a person to pass into the next room.

Q. Any question about the reason for itS' presence

there?

A. I don't see how there could be any question.

Q. Do you find any corresponiding element in the

Murphy structure?

A. In the Murphy structure I find a small door
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which is mounted on one edge of his structure to

close or open the opening into the receisis so that the

person may enter the i*ec€ss when the bed is in the

room.

Q. Do you think there is any doubt about the rea-

son for the presence of that door in the Murphy

structure ? A. Not to my mind.

Q. That is the use of if? A. Yes.

Q. I will ask you to refer to the Ruggies patent,

and describe briefly what is disclosed therein.

A. Defendant's Exhibit 17—

Mr. TOWNSEND.—I will repeat my objection

heretofore made to Ruggies, that it is not set up in

the answer nor noticed to the complainant, and

therefore cannot be considered as showing lack of

invention or anticipation. It is merely competent

to show the state of the art in aiding the construc-

tion of the complainant 's claim.

The MASTER.—Is it sio offered?

Mr. "WHITE.—Yes, I am going to show that the

Jordan claims are limited to a central pivot struc-

tuii-e, why that will cover this Ruggies structure.

A. Defendant's Exhibit 17, a patent to Ruggies, a

door bedstead, dated December 29, 1903. This pat-

ent shows an ordinary door hinged along one edge

to close an opening into a closet upon one side of the

door, that side which lies [250] in the closet when

the door is closed and is arranged to fold up which

moves in a half arc so that when it is brought down-

ward and the door is opened and the bed is drawn
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downward, the bed lies in the room. When the bed

is raised against the door and the door is turned the

bed lies in a closet or recess and the outer side of the

door only is visible to the room.

Q. Is this Roiggles structure centrally pivoted at

the top and bottom"?

A'. No, this structure is pivoted along one edge like

an ordinary door.

Q. How does it compare wdth the rest of the Mur-

phy construction f

A. It is exactly the same as the Murphy construc-

tion.

Q. I understand that Mr. Murphy uses an ordi-

nary stock door Ms structure ?

A. Yes, Murphy uses the ordinary stock door.

Q. Hinged at the side'? A. Hinged at the side.

Further hearing adjourned until Monday, June 12,

1911, at 2 o 'clock P. M. [251]

Monday, June 12th, 1911, at 2 o'clock P. M.

Counsel Appearing:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent : WILLIAM K. WHITE, Esq.

Direct examination of H. C PROST resumed.

(By Mr. WHITE.)

Q. Have you read and do you understand the De-

fendant's Exhibit No. 15, being a certified copy of

application of John €elik, between which and the ap-

plication for other patents there was interference

declared?
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A. I have read' the copy and understand the same.

Q. Now, I will ask you to describe what is dis-

closed in this application of M. Selik and what is dis-

closed in the drawings which accompany the same.

Mr. TOWNSEND.—I make an objection to the

materiality of the testimony likely to be adduced in

answer to that question and to the certified copy

thereof.

The MASTER.—Not for the reason that it is not

properly certified ?

Mr. TOWNSEND.—No, sir.

The MASTER.—The .same objection that you have

interposed to the other exhibits?

Mr. TOWNSEND.—Yes.

The MASTER.—Which I believe I have not ruled

on. I will let the ruling be reserved and when I

decide on that matter I will rule on the objection you

have just made.

Mr. TOWNSEND.—I don't know as any objection

need be made. I only make note of this objection

at this time so that the defendant won't later plead

sui'prise.

A. Defendant's Exhibit 15 is a certified copy of

the file [252] wrapper and contents of the appli-

cation of John Oelik filed November 15, 1905.

Q. When was the application of the Jordan pat-

ent in suit filed?

A. Application for the Jordan patent in suit was

filed on May 19, 1906.
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Q. The Celik application being filed in the Patent

Office aibout six months earlier than the Jordan?

A. Yes', that is approximately correct.

Q. Now, proceed with your answer.

A. The Celik application is for an improvement in

folding bedS;. Oelik shows a straeture which is cen-

trally pivoted at the top audi bottom and is turnable

in an opening in a wall, and there is a recess behind

the structure so that his bed is turnable, so that as it

is turnable part of it moves through the recess. The

structure contains on one side the folding-bed, and

on the other side the article of furniture such as a

mantel-piece. When the structure is reversed so

that the structure is tui*ned into the room the man-

tle-piece is in the recess, and when the structure is

aginst reversed it brings the mantle-piece into the

room the bed is in the recess. The bed is an ordi-

niairy folding type which moves; upward in a full arc

and lies against the stiTicture, Alongside or rather

attached to the wall on each side of the reversible

structure are two strips' which are hinged to the wall

so that they may be turned backward to make a

wider space for the structure to turn in, and when
the structure is turned these strips are folded back

and rest against the structure so that the appearance

of the wall is such that the opening between the wall

and the structure is covered, it being invisible, and

not being visible that there is such a reversible struc-

ture present. These— [253]

Q. Do these foldable stops on either side of the

Celik bed structure perform the function of stops?
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A. The}^ might act as stops, but they are supposed

to merely act to close the opening- between the rever-

sible structure and the wall.

Q. As I understand from' your last answer, the

purpose of these two strips hinged to either side of

the opening primarily is to conceal the joint between

the pivoted is'tructure and the edge of the opening.

Is that correct?'

A. Yes, that is correct. That is the reason that

Ml". C'elik gives for the use of them.

Q. Now, in the Jordan construction, what addi-

tional functions are performed by hisi concealing

strips'?

A. The Jordan concealing strips also perform the

function of stops, to limit the rotation of the door.

Q. Now, aside from the specific construction of

Mr. Jordan's stops, how^ does the /Selik constmction

compare with the Jordan construction?

A. The ^Selik construction is the same as the Jor-

dan conistruction, not considering specific construc-

tion of the stops.

Q. In other words, then, the Jordan construction

differs only from the Celik construction in respect

to the specific details of the Jordan's stops. Is that

correct? A. That is correct; yes.

Q. N'ow^ is this diffexence between those tw^o struc-

tures brought out in claims 1 and 2 of the Jordan pat-

ent by appropriate words; of limitation?

A. Yes; in claim 1 of the Jordan patent he men-

tions "a fixed stop upon one edge of the door, con-

tacting with the edge of the opening upon one side.
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and a foldable stop adapted to engage and cover tlie

opposite side," and [254] in tliat claim lie speci-

fies Ms two stops the "fixed stop" and the "foldable

stop," and the fimctions of those stops.

Q. He points out in claim 1, then, that they were to

perform the functions of stops and cover one side of

the door?

A. Engage and cover one side of the door
;
yes.

Q. What would you sa}^ so far as claim 1 of the Jor-

dan patent is concerned, was Mr. Jordan's advance

over the prior art, including in the prior art the Celik

construction ?

A. His advance over the prior art was to make a

strip which acted as a stop and at the same time as

a concealing strip to conceal the joint between the

d'oor structure and the wall, making a very orna-

mental arrangement.

Q. With reference to claim 2, compare the Celik

construction with the Jordan construction?

A, Claim 2 calls for a wall attachment for apart-

ments, consisting of a door or structui'e having cen-

tral pivots at top and bottom and turnable in an open-

ing in the wall, which is exactly the same as the Se\\k

construction, and also for "stops by which a joint

is fonned with the edges of the door when turned in

either position." The strip in the Celik application

by which the joint is formed with the edges of the

wall when adjusted in either position are the stops,

the difference in that element being that Jordan uses

such concealing strips as stops while ^Selik merely

uses them as concealing strips. Claim 2 also includes
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a latch "by which the door is locked," 5'elik does

not show a latch.

Q. Now, compare the structure covered by claim 8

of the Jordan' patent with the Celik construction '?

A. Claim 8 of the Jordan patent calls for a " Avail

attachment for apartments, consisting of a door or

structure having central pivots at the top and bottom

and turnable in the wall opening," which is exactly

the same as the »S'elik constimction, [255] "an ar-

ticle of furniture" which is used in the Celik con^

struction,
'

' a bed hinged to the opposite side of said

structure suitable to stand in a vertical or horizontal

position," and is identical to the Celik construction,

"and a latch by w^hich it is engaged and held in its

vertical position, to be revoluble wdth the door about

its axis. Celik does not show any latch to hold the

bed in vertical position.

Q. How is the Celik bed held in vertical position ?

A. The Celik bed is held in vertical position by so

placing the bed so that wdien the bed is in a vertical

position the center of gravity would lie closer to the

door than to the pivot itself.

Q. Then, as I understand the difference between

the 8th claim of Jordan and the Celik construction,

it resides solely in the presence in the Jordan con-

struction of this latch, which has been added as an

additional element to the Celik construction by rea-

son of the fact that the Jordan construction does not

show a bed wath the center of gravity in such posi-

tion as to hold that bed in the vertical position. Is

that correct? A. Yes, that is correct.
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Q. Xow, compare the Murphy bed with the Celik

bed; with reference to the means used on each for

holding the bed in vertical position ?

A. The means used in the Murphy bed and the

Celik bed are the same with reference to the holding

of the bed in vertical position.

Q. In the Jordan construction we find a latch for

holding the bed in vertical position, and such latch

is made an element of claim 8, and we do not find such

latch either in the Celik construction or in the Mur-

phy constiniction. Is that correct?

A. That is correct.

Q. In so far as the constmction covered b}- claim

8 of the patent is concerned, there was no conflict

between [256] that construction and the constnic-

tion set forth in Celik 's application which was a co-

pending application. Is that correct ?

A. That is correct. The claim 8 contains an ele-

ment which is not contained by the Celik or Murphy
bed.

Q. In view of the fact that there was no such con-

flict, would you state that was the reason why the in-

terference was not declared between the Celik appli-

cation and the Jordan application so far as the con-

struction of claim 8 is concerned?

A. I don't think I quite understand the question.

(Reporter reads question.)

A, Yes, the claim 8 includes an element which was

not found in the Celik application, and which Celik

could not add to any of his claims because he did not

show such such element. Therefore claim 8 of Jor-
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dan could not be put in interference with the Celik

application,

Mr. TOWNSEND.—Let me ask counsel if he ad-

mits that claun 8 of Jordan is not anticipated in his

mind bj' Celix. I understand that to be the pui-port

of the examination. If it is true I would like to

loiow it.

Mr. WHITE.—I admit that Celik does not show

a latch for holding the bed in vertical position.

Mr. TOWNSEND.—^So that your contention is

that there is no infringement by Murphy of claim 8

of the Jordan patent, and likewise that there is no

anticipation of claim 8 of Jordan by Celik. And this

same admission applies, I believe, to claim one and

two of Jordan with relation to Celik.

Mr. WHITE.—That admission is made in the

same respect. I make the same contention in regard

to claims one and two, that they differ from the ear-

lier Celik construction in the same particulars that

they differ from the ]\IuriDhy construction. [257]

Q. What is the custom, Mr. Prost, where there

are two applications pending in the Patent Office at

the same time, each application disclosing a structure

which is disclosed in the other?

A. The custom is for the Examiner is to suggest

such claim or claims to the other applicant, giving

the privilege of putting such claims in his applica-

tion, and if such claims have been entered an inter-

ference proceeding is declared between the two ap-

plications, and evidence taken to prove the prior in-

ventor.
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Q. Would it have been proper for the Patent

Office to have suggested to Mr, Celix that he insert

in his application claims one and two as found in

the Jordan patent?

A. No; claims one and two contain elements that

Celix did not show.

Q. In regard to claims one and two there was no

conflict between the Celik and the Jordan applica-

tions ? A. No conflict.

Q. And you state there is no conflict by reason of

the presence in the Jordan application of specific

stops differing from any stops you found in the Celik

application ? A. That is correct.

Q. Now, I will ask you to refer to the Jordan file

wrapper and from an inspection thereof state what

claims were embodied or involved in this interfer-

ence proceeding that was declared between the appli-

cations of Mr. Jordan and Mr. Celik?

A. Claims one, two and thirteen of Jordan's appli-

cation were placed in interference with claims 7, 8

and 9 of Celik.

Q. Are those claims of the Jordan application to

which you refer the original claims in the original

application of Mr. Jordan ?

A. Claims one and two were original. Thirteen

was later added at the suggestion of the Examiner.

Q. Now, will you read into the record those claims

which were an interference between those two appli-

cations? Count one, claim 1 of Jordan. In an

apartment having an [258] opening through the

wall, a reversible structure having centrally located
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pivots at top and bottom, turning in central support

in said opening-, a bed, and articles of ornament and

use carried upon opposite side of structure. Count

claim 2 of the interference, claim 2 of Jordan: A
wall attachment for apartments and tbe like, having

a door opening consisting of a reversible door or

structure centrally located within said opening,

pivots at top and bottom holding a vertical axis

about which it is turnable, a foldable bed or couch

carried on one side of said structure and oth^u' arti-

cles of furniture carried on the opposite side, said

structure being turnable to expose either face within

the room. Count 3 of the interference, claim 13 of

Jordan: In a wall bed, an opening in the wall, a

framework centrally pivoted at top and bottom and

adapted to revolve therein, combined with a bed so

hung on one side of the framework that it may be

raised to a vertical or dropped to a horizontal posi-

tion, and an article of wall furniture fixed to the

other side of the framework.

Q'. Now, can you state from a further inspection of

the Jordan file wrapper who was declared to be the

original and first inventor of the structures set forth

in those three counts, and if so, do so.

Mr. TOWNSEND.—Objected to as immaterial

and irrelevant.

The MASTER.—Overruled.

A. On October 17, 1907, the Examiner of Inter-

ferences declared John Celik to be the prior inventor

of the structure set forth in the claims in the inter-

ference.
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Q. Pursuant to that judgment of the Patent Office

did Mr. Jordan strike from his application claims

covering such structure and construction"?

A. Yes, Mr. Jordan cancelled those claims from

his application. [259]

Mr. WHITE.—Now, I will ask counsel if it is

admitted that in all the devices made by the defend-

ant in this case there was a spring connecting this

supplemental door hinged to the main door of the

Murphy device which supports the bed of such main

door. Is that correct?

Mr. TOWNSEND.—Yes, there is a little spring

in connection with the hinge of the so-called folding-

stop 17 of Murphy which normally tends to throw

the hinged strip back into parallel position with the

main door structure in Murphy.

Mr. WHITE.—Is it admitted that the spring oper-

ates in substantially the same way as this rubber

band does, attached to the model, in the operation of

the model ?

Mr. TOWNSEND.—Yes, except not with such

relative stiffness.

Mr. WHITE.—Sufficiently stiff to keep the sup-

plemental door back against the main door ?

Mr. TOWNiSEND.—Yes.
Q. Now, Mr. Prost, I will ask you to compare the

structure covered by claim one of the Jordan patent

with the Murphy structure, first with reference to

the broad aspect of the two devices and then in re-

gard to the elements of claim one.

A. Claim one calls for a reversible wall attachment
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for apartments, consisting of a door structure having

pivots at the center of the top and bottom. The

Murphy device consists of a door structure. Such

door structure is not provided with pivots at the

center of the top and bottom. The door structure

is hinged along the edge by two hinges, marked 5

and 6. The Jordan claims further calls for a re-

versible wall attachment for apartments. A rever-

sible wall attachment for apartments in accordance

with the Jordan application is a wall attachment

which is reversible so that [260] in either position

it occupies the same space. Then it is reversible, so

that the bed which is one one side, when the bed is

in the room the article of furniture on the opposite

side is in the closet, and when the article of furniture

is in the room the bed is in the closet. In the Murphy

device the bed, the door is not reversible. It merely

swings about its pivots to open the opening you might

say, and is not reversible in the sense that the Jordan

door is reversible. In fact. Murphy's door is not

reversible at all. The first claim calls for a door

structure which is turnable in an opening in the wall.

The device being reversible, is mounted on central

piofts at the top and bottom, and turnable in an

opening in the wall, and the pivots must be located

in the center of the opening. If they were not the

device would first not be reversible, and second, would

not be turnable in the opening in the wall. In the

Murphy the door is not centrally pivoted and is not

turnable in the opening in the wall; it is turnable

into the room when opened as an ordinary door. In
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the opened position this door does not close the open-

ing so that it is therefore not reversible in the open-

ing, and the article of furniture on the opposite

ivould not, when the bed is in the room, lie in the

recess, but still keep its position on the door, and is

still in the room. In the Murphy construction the

bed is off set on the door. On the Jordan the bed

is centrally mounted on the door. Attached to the

door of Murphy's device in the bed which he made

and sold are two placing si*ps which run vertically

adjacent to the edge of the door, so that the bed is

placed apart from the door so that when the device

is swung through the wall into the opening, and the

bed into the room. Then to cover up these rough

portions of these placing strips and this cross-

piece [261] to which the bed is attached. Murphy

attaches the panel to it to add to the attractiveness

of his bed and also to practically form a back for

his bed. Claim one one also includes a fixed stop

upon one edge of the door contacting with the edge

of the opening on one side. Jordan shows a fixed

stop on one edge of the door in contact with the edge

of the opening onlZy on one side. By the edge of

the opening he does not mean the edge that faces

into the opening, but the edge of the framework that

faces out in the room. The stop contacts with the

edge of the, or rather with the area of the wall adja-

cent to the edge. In the Murphy there is a fixed

stop which stops the door in the closed position, the

stop being the ordinary stop that is used—no. The

stop is there, the latch, but the fact that the edge of
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the Miirpliy door don't contact with the jamb along-

side the hinge, stopping his—

The MASTER.—That is the inner edge of the door

and the hinge, is it?

A. Yes, on here. In the Murphy backing strip as

is shown in the model. Claim one shows further a

foldable stop adapted to engage and cover the oppo-

site side.

Q. Xow, Mr. Prost, before you go on the foldable

stop, I will ask you to comment on that part of

the Murphj^ structure which has been marked here

by Mr. Maynard as the fixed stop, which corresponds

to the fixed stop of the Jordan patent, and compare

that portion of the Murphy structure with such fixed

stop of the Jordan patent.

A. The fixed stop of the Jordan patent is a pro-

jection attached to the front of the door \vith—near

the edge so that the door is swung into closed posi-

tion that stop forms a lap joint with the wall, so that

the crack between the door and the wall is covered.

In the Murphy device that part of the door which

is marked here in red to show the stop [262] is

merely a part of the door face. There is nothing

added to it which would serve as a stop other than

that the door coming in contact with the rigid, fixed

surface must stop, and such stop does not form a

joint in any manner with the edge of the opening,

and since it does not form a joint, of course it can't

conceal such joint. The so-called stop, so far as I

can see, is merely a part of the door. To designate

it as a stop I should think would be a faulty desig-
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nation, any more than any door surface may be

called a stop if that door surface comes in contact

with the surface of the wall.

Q. When, then, Jordan device is in the position

that the bed is in the recess and the article of furni-

ture is in the room, where is this fixed stop called for

by the Jordan patent ? What is it doing ?

A. When the bed is in the recess the fixed stop is

on the edge of the door opposite to that side which

bears against the movable stop and bears against the

wall of the building, and forms a stop to prevent the

door from rotating further, and also covers up the

crack between the door and the end of the wall so as

to prevent

—

Q. When the Murphy device is in a similar posi-

tion, that is the bed concealed in the recess, what

is that part of the door proper doing which Mr. May-

nard has described as a stop ?

A. It is merely showing itself in the room,

Q. Is it contacting with the edge of the opening?

A. No, it is not contacting with the edge of the

opening.

Q. Is that part of the edge of the door concealing

the joint between the door and itself and the edge of

the opening!

A. There is nothing to conceal the joint between

the edge of the door and the wall.

Q. Is that part of the wall which is described and

designated as a stop, stopping anything under those

conditions? [263]

A. Not anything physical. It will stop light from
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going through, probably.

'Q. Now, you may go on with the other answer.

A. ''And a foldable stop adapted to engage and

cover the opposite side." "Adapted to engage and

cover." When the bed is in the recess the fixed stop

engages and covers the joint on one side of the door

and the foldable stop engages the door and covers

the opening between the door and the frame on the

other side.

Q. When the structure is in that condition the

room is supposed to be used other than as a bedroom,

is it not I A. Yes, sir.

Q. And why it is being so used it is desirable, is

it not, to conceal the fact that there is a door present

and a bed on the other side ? Is that correct ?

A. That is the principal object in beds of this kind,

to deceive a person who would not know that there

was a bed there.

Q. And when concealing the fact that there was a

door, or there is a bed inside, these two stops, the

fixed and foldable stop in the Jordan structure also

perform the function of concealing these two joints 1

Is that correct? A. That is correct.

Q. Now, you may go on with your comparison.

A. In the Murphy device when the bed is in the

recess we have a door. Nothing more, nothing less.

No stop. Neither a fixed stop or a movable or fold-

able stop.

Mr. TOWNSEND.—What is the foldable stop in

Murphy doing in this case ?
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A. The foldable stop in Murphy is occupying space

merely.

Mr. TOWNSEND.—Have you observed the beds

of Mr. Murphy to see how they work when they were

reversed into the closed position?

A. I have. You refer to the fact [264] some-

times the small door might come in contact with the

wall in the rear.

Mr. TOWNSEND.—That is, it contacts and stops

the inward movement of the door. If not, what

does?

A. I testified that the door might be stopped by a

latch or a hinge. You suggest in here, it might be

stopped by the contact of the small door with the

wall.

Mr. TOWNSEND.—I am speaking of the bed that

we saw in actual use the other day. A. Yes.

Mr. TOWNSEND.—Q. Where they apparently

came in actual physical contact with the wall, so that

it was limiting the means for the inward swing of

the Murphy door in that position?

A. No, I think that is inaccurate. I think it is

impossible to say what is the limiting means. There

are three points at which the action might be stopped,

and to specify any particular one of those as the

means would be improper.

Mr. WHITE.—Q. Do you think it is there for that

purpose ?

A. No, it certainly is not. The door is of no value

when it is swung back into the recess. If it hap-
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pens to contact with the wall that is a fault of the

construction.

Q. And likely to mar the door, is it not?

A. Certainly.

Q. Now, we will swing the door structure—the

Jordan structure in the position so that the bed is in

the room.

A. In this case the fixed stop is contacting with

the foldable stop, so that therefore the fixed stop

cannot engage and cover one side of the opening and

the foldable stop engage and cover the other edge

of the opening, because the two stops are in contact,

the opposite edge of the opening not being covered,

the crack being shown.

Q. Well, when the crack is being shown under

these conditions, is there any particular reason why

it should not be?

A. No reason at all. In fact, Mr. Jordan's

[265] structure shows simply a crack on one side

and another on the other, showing that when the

bed is in the room it is immaterial about what the

appearance of the wall is, because no one would be

deceived then.

Q. So that the only value of these stops operating

as concealing strips, is during the time, the daytime,

when the bed is in the recess. Is that correct?

A. That is exactly correct. In the Murphy device

when the door is swung open the bed is brought into

the room, on account of the eccentric manner with

which he mounts his bed on the door an opening

occurs between the edge of the panel and the frame
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of the building, the wall of the building. It has been

thought that perhaps it might be advisable to close

the opening, it has been thought that sometimes it

might be advisable to close the opening as in case

of sickness, or where it is desirable to have the closed

view; and for that purpose Mr. Murphy manufac-

tures the small door to close the door opening.

Q. When the Murphy construction is being so used

there as to bring the bed into the room from the

recess, what stops the movement or limits the move-

ment of the structure ?

A. In this case the door knob hits against the wall

and stops the bed from moving any further.

Mr. TOWNSEND.—That is a fixed stop, is it not?

A. The wall is fixed.

Mr. TOWNSEND.—The door contacts with it?

A. The door contacts with it, but it is when the

bed is thrown into the room.

Q. Not when the bed is in the recess as in the

Murphy construction?

A. When the bed is in the recess of course there

is a stop. Murph}^ himself stops the motion, or it

will revolve the 360 degrees of a circle. There must

be a stop. [266]

Q. There is a stop in all reversible doors, aren't

there?

A. Stops to every door except the centrally pivoted

doors which are used as storm doors, and they are

provided with stops also.

Q. Now, in view of the fact that this supplemental

door of the Murphy construction is held back against
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the main structure by a spring when the main struc-

ture is being revolved about so as to bring the bed

into the room, will you state whether or not such

supplemental door can act as a stop to limit the move-

ment of the structure ?

A. It is absurd to say that that small door can

act as a stop. It is back against the panel and does

not stop—does not come anywhere near the edge of

the wall. It can't contact with it, therefore it can't

be a stop.

Q. Now, if that supplemental door is closed, would

it remain closed unless some added element is brought

into use or operation?

A. No, the beds are made with a spring hinged,

and when the resistance force is released the door

throws back against the panel.

Q. At any time in the operation of the Murphy

device can this supplemental door operate as a stop

to limit its movement or as a means for holding the

door in place after its has been moved through its

limited position?

A. The small door cannot be used as a stop to

limit the movement of the main door going outward,

but after theti main door is thrown outward, then

the small door may be brought around and latched,

a latch applied, and it would hold the small door in

place, and then of course this might tend to swing

back.

Q. Now, will you point out in the Jordan construc-

tion any device corresponding to the latch which

would prevent the Jordan door from being moved
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backward after the bed has been brought into the

room?

A. The small foot latch 22 arranged on the fl/or

below one edge or close to one edge of the opening.

[26'7] That small ledge latch engages in a groove

or slot on the lower side of the door. That latch pre-

vents the door from moving backwards, so that the

bed will swing into the recess. When the bed is re-

leased there is nothing to prevent the door swinging

backwards, so that the bed Mdll be moved into the

recess.

,Q. After the bed in the Jordan construction has

been brought into the room, does not the foldable stop

which prevents the reversal movement, it is not the

foldable stop which prevents the reversible movement

taking place, is it ?

A. No, the foldable stop does not prevent the door

from being reversed when the bed is in the room.

Mr. TOWNSEND.—Do you find anything in the

Jordan claim which requires a limitation being read

into the function of the stop of Jordan ?

A. What limitation?

Mr. TOWNSEND.—Such as you have ascribed in

pointing out these defenses as to your reversal and

so forth ?

^K. Jordan contains a fixed stop on one edge of the

door contacting with the opening on that side, and
the foldable stop on the other edge, contacting with

the opening on the other side. Now, when the bed

is in that position you don't have that combination.

It don't have a fixed stop engaging an opening on
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one side, and the foldable stop engaging it on the

other side. The foldable stop therefore does not pre-

vent the door from being rotated backwards. In fact

the foldable stop does not prevent it from' being ro-

tated in the direction in which it should be rotated.

Mr. TOWNSEND.—Yoii don't see anything in

that claim' which states that the foldable stop shall

act to prevent the reversal of the door when in a cer-

tain position. That is an apparent limitation which

you are attempting to read into it.

Mr. WHITE.—Not at all. Your expert directed

attention to [268] the fact that when the bed was

in the room he could not reverse it, and that it then

was performing the function of a foldable stop of

your Jordan construction, and I am simply bringing

out that the foldable stop of the Jordan construction

perforais no such function.

Q. Now, Mr. Prost, what have you to say in regard,

to the difference in the mode of operation between

these two devices in regards to their use in small

compartments.

Mr. TOWNSEND.—Objected to in assuming there

is a difference.

Mr. WHITE.—I think it is obvious enough, and
I think it is not a violent assumption. I am talk-

ing about substantial differences in the mode of op-

eration to show there is no substantial

—

A. In the Jordan bed. Rather, I would state in

the first place that the reason for using a bed of either

of these thoughts is to allow a house to be built with

a small number of rooms, thereby using one room for
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several purposes, and also to gain space in the room

itself, that being the principal object of the folding

rotating bed. No other object could be assigned to

that. Just to get them out of the way and have more

room. In the Jordan bed the door must be wider

than the bed, and ordinary beds, ordinary double bed

being about four feet six inches, and it is necessary

that the door be somewhat wider, so that the edge of

the bed will clear the side of the door opening when

the structure is turned. In apartment houses where

these beds are used the rooms are small, compara-

tively small, and the structure which involves a panel

which is some six feet wide approximately is objec-

tionable because it occupies too much room in the side

of the wall. The space in front of this door around

the room must be left fairly clear of all heavy arti-

cles, because the door has to have that much radius

to swing in and also a closet must be left [269]

which is deep enough to alloM^ the door to swing in,

taking up lots of room of course where the bed is not

moving, and also when the door is moving. The

Murphj^ bed, they used ordinar}^ stock doors, 3x3, 3x2

feet, whichever is most desirable. When the bed is

in the recess the door has the appearance of an ordi-

nary closet door. There is no disposition on the part

of Mr. Murphy to conceal the fact that there is a

door there, and the bed is s"\vung into the room. The

full sia;ed four foot six inch bed is used, and he there-

fore gains the advantage of maintaining a full double

bed on a single door. And that too without having

to use the whole side of bis room as a mounting for

the bed.
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Q. Now, Mr. Prost, I will ask you to compare claim

1 of the Jordan patent with the Euggles patent, as-

suming that the Jordan claim is not limited to any

specific kind of stop?

A. Claim 1 of the Jordan patent is for reversible

wall attachment for apartment. The construction of

the Ruggles was not reversible. It states **and a

door frame having pivots at the center, the top and

bottom." The door of Ruggles is hinged along one

edge as the ordinary door is. The Jordan door is

tumable in an opening in the wall, the Ruggles door

being the ordinary door is not tumable in an open-

ing in the wall. The fixed stop upon one edge of the

door

—

Q. The Ruggles door has some kind of stop?

A. That is the ordinary stock door, and the ordi-

nary stock frame,

Q. How does the Ruggles door correspond to the

Murphy door which is exposed to the room? .[270]

A. So far as the surface of the door is concerned

acting as a stop to prevent further movement, the

Ruggles and Murphy are exactly the same. The door

comes out and bumps against the wall and stops.

The fixed stop on one edge of the door contacts with

the edge of the opening upon one side. That in Rug-

gles does not show any fixed stop unless you would

consider that when the door is closed he has the ordi-

nary lock or strip back of it, that that would be the

fixed stop. When the door is opened the fixed stop

would be the sam-e as the so-called fixed stop of Mur-
phy, which is the surface of the door itself. The
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claim calls for a foldable stop adapted to engage and

cover the opposite side. Ruggles shows no folding

stop.

Q. I notice that each of the Jordan claims is limited

to a construction pivoted centrally at top and bot-

tom. Does that feature of the claims differentiate

the Jordan construction from the Ruggles construc-

tion ?

A, Yes, the Ruggles construction the door there is

hinged the same as Murphy's is hinged, along one

edge on the side of the opening. In the Jordan the

door is centrally pivoted.

The MASTER.—There is no question is there

about that turning point that it is in the center of the

entire structure ?

A. Oh, no, it is not in the center.

Mr. TOW'NSEND.—We contend that is immate-

rial.

Q. Now, Mr. Prost, where you use different sized

doors for the same sized bed with the Murphy con-

struction, will the position of the hinge relate to the

center of the Murphy door frame vary?

A. Yes, if this door is made narrower the bed must

be moved over in this direction slightly so that the

edge of the bed would clear the opening, and that

would bring this .[271] structure out more on this

side, and for various sizes of doors the point of rota-

tion there varies.

Q. So that considering the matter from any point

of view you do not find in the Murphy device a struc-

ture pivoted centrally top and bottom? A. No.

Mr. TOWNSEND.—Objected to as leading.
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The MASTER.—I have no objection to that form

of question as hing as it does not come at the begin-

ning of the examination.

iQ. If the claims of the Jordan patent are not lim-

ited to a structure pivoted exactly at the center of

top and bottom, then that would cover a structure

pivoted at any other point, would that not ?

A. Yes.

Q. And so construed would that cover the Ruggles

devdce %

A. If the claims were not limited to pivots at the

center the claims would cover the Ruggles device.

Q. If the claims of the Jordan patent are not lim-

ited to a structure pivoted centrally top and bottom,

could that be construed as covering a structure piv-

oted at any point intermediate of the center of the

structure and the edge of the structure.

Mr. TOW'NSEND.—It is improper, that is usurp-

ing the function of the Court.

Mr. WHITE.—I will withdraw the question.

Q. If the Jordan construction is pivoted at any

other point than centrally at the top and bottom, will

there be brought about a difference in the mode of op-

eration of the device.

Mr. TOWNSEND.—Objected to because it is

purely speculative and it is immaterial on the ques-

tion of invention and infringement here. [272]

Mr. WHITE.—It has everything to do with the

infringement, because you must admit that the Mur-
phy construction

—

Mr. TOWNSEND.—Yes, that comparison may be
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made with the Murphy structure, but not as to any-

thing so speculative as that.

The MASTER.—The question is whether the pivot

be thrown off the center of the Jordan device.

Mr. WHITE.—Off the center one inch.

The MASTER.—Objection overruled.

A. If the pivot in the Jordan device, if they are

moved to either side of the center one inch, or half

an inch, the structure will not operate the way it

does when the pivots are in the center. The struc-

ture will not be reversible, the article of furniture

that is on one side will not lie within the recess when

the bed is on the opposite side, and the device will

not be apparently in the opening in the wall. The

fact is that if you shift the center of rotation of the

Jordan patent you get an entirely different opera-

tion.

Mr. TOWNSEND.—Move to strike out the answer

as

—

The MASTER.—Denied.
Q. If you should shift these two pivots there, as-

suming that they are pivots, just as they are in the

model say, and that door on the left hand side as I

look at it now, it would not operate at all in the pres-

ent form, would it?

A. No, you could not get the bed out of the recess

if that was pivoted there off the center. Then the

larger part of the door would immediately contact

with the wall and the structure would not be reversi-

ble.

The MASTER.—If you moved the pivot a foot to

the right what effect would you have ?
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A. It would move that over to there. The device

would turn in that way, but it would not be reversible

in the opening, and would not go back into the open-

ing, and the article of [273] furniture which is on

the other side would not lie in the recess.

Q, Could you get it back in the recess under that

assumption? A. No.

The MASTER.—Supposing the aiiicle of furni-

ture was a mirror which Mr. Townsend has referred

to. It would go into the recess all right ?

A' No. The door would project out. It would not

go into the recess.

Q. You would have an opening to the left.

A. Yes, an the door would practically be on this

side.

Q. If you take away that limitation, then, you can

assume that it may be put off the center one inch, two

inches, three inches, and finally hinged at the side,

could you not ? A. You can.

Q. And with such assumption would there be any

difference between the device and the claim of the

Ruggles structure which is a door hinged at the side %

A. I understand that it calls for foldable stops in

there, which in this case, it would be the same as the

Ruggles.

Q. If you can assume that the claims cover a struc-

ture pivoted off the center one inch, have you just as

much justification for assuming that they cover a

structure pivoted off the center four inches, or that

the sides, as in the Ruggles device ?

A. There certainly is no limitation if you move
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them from the center.

Q. Will you state whether or not Mr. Celik in his

application as originally filed embodied broad claims

which are not limited to a structure centrally pivoted,

and that such broad claims were rejected by the pat-

ent office in view of this Ruggles patent.

Mr. TOWNS-END.—Objected to as immaterial.

[274]

The MA'STE'R.—Objection overruled.

A. In the claim which was originally submitted in

the Celik application is that "the combination with a

supporting member pivoted to swing in a horizontal

plane, of a bed pivoted thereon to swing in a vertical

plane, '

' being a b^oad claim for the combination of the

sujD'porting part of the bed. Such claim was rejected

on the patent to Adams No. 675,702, and dated June

4th, 1901, by the patent office examiner, and also in

the patent to James, No. 756,371, dated April 5th,

1904, and patent to Rhoades, No. 597,551, dated Janu-

ary 18, 1898.

Mr. WHITE.—That is all.

Cross-examination of H. G. PROST.
(By Mr. TOWNSEND.)
XQ. I don't understand, Mr. Prost, that you con-

tend that the Ruggles patent anticipates the three

Jordan claims in suit.

Mr. WHITE.—Objected to as calling for a con-

clusion of law. He is simply comparing the struc-

ture of the two devices.

The MASTER.—I presume that is so.

Mr. TOWNSEND.—He has given testimony which
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seemed to tend that way. The Ruggles patent, as a

matter of law, is not properly before the Court as an

anticipation, and I want to know because I assume

that he does not intend that it does anticipate any

more than Celik does.

The MASTER.—Ch-erruled.

A. If the pivots in the Jordan device are not lim-

ited to central position, the Ruggles patent shows a

broad idea of the mounting of the bed upon one side

of the door. [275]

XQ. That is not an answer to my question, Mr.

Prost.

A. I consider it an anticipation to that extent.

XQ. Do you maintain that the Ruggles structure

shows a structure shown and described in the three

Jordan claims in suit, or either of them?

A. It does not claim 1 and 2 because Ruggles does

not include stops. The claim eighth, Ruggles, does

not show a latch, so it does not cover claim 8.

XQ. You don 't find in Ruggles the combination of

either claim 1, 2 and 8 of Jordan?

A. No, not the combination set forth in those

claims.

XQ. Now, taking all of the patents which have

been introduced on behalf of the defendant, exhibits

1 to 14, and the Ruggles device in the patent Exhibit

17, and the Oelik disclosure, which one of all those

patents and various disclosures in your mind is most
nearly approached by Jordan? In other words,

what is your best reference for the Jordan structure ?

Mr. WHITE.—Objected to as indefinite, it not ap-

pearing how counsel will have claims 1 and 2 con--
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strued ; that is, whether he admits that it must be lim-

ited to a structure centrally pivoted, or whether he

contends they are not so limited.

Mr. TOWNSEND,—I am calling for a construc-

tion, not in the legal sense of the claims. I am call-

ing for him to pick out one patent, one defensive de-

vice, w^hich seems in his mind most closely to show the

combination of the Jordan claims sued on. That is

what we call the "best reference." I want to know

what is his best reference.

Mr. WHITE.—In order that your Honor will not

think the witness evasive, I will call your attention

to the fact if those claims are construed in one way

in order to make out a question of infringement, nat-

urally a comparison of them [276] so construed

and the prior art will be different when construed

in another way. Now, counsel in order to make out

a charge of infringement is going to contend that

these claims are not limited to pivot centrally and

top and bottom. Now, it seems to me the question

is indefinite unless it is explained. I want to know

what kind of structure you are referring to.

The MASTER.—Let the witness answer it on

either hypothesis.

Mr. WHITE.—I simply want to bring that to your

Honor's attention so that you will not think the wit-

ness may be evasive.

A. In the first place I can't take the three claims

at once, because the structures covered by each are

different.

XQ. Then, take each claim separately and make
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your specific selection for each specific claim.

A. Well, there are several patents which would

ajiply just about equally well to claim 1. I don't re-

call any patent which shows a foldable stop, and there

are several patents which show all of the other ele-

ments in the claim, and I don 't limit myself to either

one of those patents when there are several that show

all those elements.

XQ. I want jou to pick out now your best refer-

ence as coming closest, some one of the patents must

come nearer the combination of claim 1 in Jordan

than any of the others, and I wish for the benefit of

the Court you would pick out that one. If you want

to eliminate all the rest, choose one that you would

say is the closest approach to the claim 1 of Jordan.

Mr. WHITE.—He has just stated that he has

found a number of patents disclosing all the elements

except the foldable stop, and he has not found that

specific element. [277]

The MASTER.—Is that what you mean? You
can't give anything as to what you consider the best

reference ?

A. Yes; there are several patents there that are

very similar in all their elements except the foldable

stop, and whether any reference is slightly closer

than another I can't say. It depends in the inter-

pretation given to the claim.

XQ. I am not calling for any interpretation of the

claim. Simply taking the combinations as they are

set forth there and apply the best reference. You
said you found no one which contains all the elements

of claim 1. Now, pick out one which comes nearest
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to it. Just by the process of elimination.

A. I find one patent, a patent to Hines, which is

the close I have found so far,

Mr. WHITE.—In what particular does that pat-

ent differ?

A. That differs from the Jordan patent in that in

claim 1 of the Jordan patent there is no foldable

stop adapted to engage and cover one side of the

opening. Of course it depends on the meaning of

the term reversible, if reversible is not held to mean
to turn completely around.

XQ. The claim ought to be read in connection with

the Jordan specifications, but I am not asking for

any particular construction to be given to any of the

words. Take the combination in its meaning, and

that is all. The best reference for that combination.

A. Exhibit 14, a patent to James, also shows a

structure which is very similar to the Jordan structure

as set forth in claim 1 with the exception of the stops.

There is a stop in this James patent, although it is

not a foldable stop in the same sense of the foldable

stop of the Jordan patent. The application of John

Celik shows exactly the same construction with the

exception of the stops. I find [278] here three

patents which show approximately similar construc-

tions taken in respect to claim 1. I don't know that

any one is closer than the other. They are all pro-

viding for furniture on one side of the door with cen-

tral pivots top and bottom, turnable at the opening

in the wall. Celik shows strips which are not stops,

but while they form a joint with the edges with the

door turned in either position. James, shows a latch
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for locking the door although he shows no stop for

preventing the turning of the door. Hines has a

door which is provided with pivots at the center of

the top and bottom and turnable at an opening in

the wall, and stops for preventing further movement

of the door when it is opened to turn the full revolu-

tion. I don't say that I can differentiate between

those, and say which is the closest. In the James

patent, exhibit 14, there is a door shown in this pat-

ent which is alongside of the vertical pivoted door

which is used for the purpose of getting into the

apartment behind, and counsel has contended that

that does not create an invention, the hanging of that

door from the pivoted door to the wall. Therefore,

if that door was mounted on a centrally pivoted door,

then he contends that that was the foldable stop

which engages the edge of the opening. If that is

his contention in that case that patent would be a

close reference.

Mr. WHITE.—You can see, your Honor, the diffi-

culty of the witness pointing out differences in this

way. He must take the view of the opposing coun-

sel. Here in the James patent there is a door there

which is not a foldable member ; we don 't claim that

that is a foldable stop, but in the Murphy structure

we claim he has a foldable stop. They claim he has

a foldable stop.

The MASTER.—It seems to me the best way to

determine [279] which is the best reference in

any manner is by an argument.

Mr. TOWNSEND.—This is quite important, your

Honor. I would like to have the expert pick out
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his best reference and let him state which one of these

16 patents he has picked out that he is going to rely

most on, because if we do, thenthe matter is simplified

very much for the Court, and it is a method which

is quite common in patent practice.

Mr. WHITE.—It is quite a common catch-ques-

tion on cross-examination, but your Honor can see

just how much of a catch-question it is.

Mr. TOWNSEND,—I have asked him in his opin-

ion which patent showed w^hat he understands to be the

combination of claim 1 of Jordan. Now, he has fin-

ally eliminated 11 or 12 of these devices and has set-

tled between Hines, Exhibit 3, No. 532,201, James

patent No. 825,840, Exhibit 14, and the Celik Exhibit

No. 15. Now, one of those to my mind, and I think

it would be true to the mind of the witness, is nearest

in his mind, to the combination. If he can't answer

it any clearer than that, all right. Then, he could

say they are all of equal value. If he says that, well

and good.

Mr. WHITE.—Do you want the witness to answer

this question with the understanding that the first

claim of the Jordan patent is what it says on its face,

upon a structure centrally pivoted top and bottom?

Mr. TOWNSEND.—Taking the claim as it looks

to him in its combination.

A. These three exhibits, all three showing reversi-

ble wall attachment for apartments, consisting of a

door having a pivot at the center of top and bottom,

and turnable in an opening in the wall, and a fixed

stop upon one edge of the door. Of course, that de-

pends upon what a stop is.
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XQ. Can't you eliminate now, to begin with, the

Hines patent, Exhibit No. 3? Would that stop 1 on

the floor, you can't reverse that structure? [280]

A. Yes, the James patent has a latch there that

does the same thing. It snaps into position.

XQ. Can't you eliminate the Hines patent from

this consideration? State whether or not you could

reverse the Hines construction.

A. The Hines construction is reversible.

XQ. Can you swing it through ?

A. You can swing it through 180 degrees.

XQ. I will ask you to look at the structure and

see the two blocks about the bottom of the door. Is

it not a fact that it swings partly through and

through an arc/; of 90 degrees'? It comes against the

block 1"?

A. It swings a greater arc than 90 degrees. It

might swing an arc of 178 degrees, but from the posi-

tion of those two blocks, it can't swing into an arc/*

of 180 degrees. I will admit that.

XQ. Now, if that still is as good a reference for

Jordan as Celik is, or as James is, please state so, in

view of the Jordan patent.

A. Of course, that depends entirely upon the con-

struction of the word reversible, and having central

pivots at top and bottom, tumable in an opening. Of

course, tlie three of these do this in so far as this is

concerned, but the Celik he has installed the same as

Jordan with the exception—he has exactly the same

as the Jordan with the exception that he does not

show stops and a latch to hold the bed up. Claim 1
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merely covers a door structure regardless of what is

on the door. If you want to take into considera-

tion—just read into the specifications on each "arti-

cle of furniture attached to the other side" and it

makes a difference, because the claim is for a door

structure. If we take the Hines which is merely a

door, then you will [281] claim that the Hines

shows no article of furniture, and then claims that

the claim must be read back onto the specifications,

and then limit me to the Hines as being the nearest

reference. It is almost impossible for me to deter-

mine which of these three is the nearest reference.

XQ. You say that Hines is not intended to carry an

article of furniture. Can you eliminate thatf

A. That is just the contention that I am talking

about, that this first claim does not cover an article

of furniture. It merely refers to a door.

The MASTER.—It seems to me that this is an ar-

gument by counsel and the witness acting the part of

counsel.

A. I can't say that there is one closer than the

other, because it depends entirely on how the claim is

read.

Mr. TOWNSEND.—I admit that I am not making

much progress, but I think

—

A. I answer the best I can.

X'Q. If Hines does not limit nor anticipate Jordan,

could James %

Mr. WHITE.—Objected to as assuming something

that is not apparent and not proved, whether the

Hines can limit Jordan.
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Mr. TOWNSEND.—Those things are matters of

equivalent. One can 't do any more than another. I

was showing the prior art of Jordan, and I have a

right to know what the defense thinks is his best

prior art. If you admit that you can't prove an anti-

cipation or limitation except by picking out a whole

bunch of patents, I will expect that I am entitled to

know which one of the patents shows all of the ele-

ments of the Jordan construction with the exception

of the stops.

(Reporter reads question.)

A. Of course, Hines may limit Jordan because

Hines shows all of the structure with the exception of

the foldable stop.

XQ. That is not an answer to my question. [282]

Mr. WHITE.—He is simply correcting your ques-

tion.

Mr. TOWNSEND.—I had the right to assume that

if Hines does not anticipate or limit it, or limit the

Jordan claim No. 1, then it is- James.

Mr. WHITE.—Object to his assuming that the

Hines patent does not limit the Jordan patent.

The MASTER.—You mean assuming such a set of

facts?

Mr. TOWNSEND.—You are right, your Honor.

A. That is assuming that there was not any Hines

patent. Assuming that Hines does not limit or anti-

cipate. Would not that be the same as assuming that

the Hines patent was not in evidence at all ?

XQ. Assume Hines is in evidence, and it is in evi-

dence—and we will assume that it is admitted, of
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course, I know you don't admit it, that it does not

limit the claim 1 of Jordan patent, but we will assume

for the sake of this question that it does not limit nor

anticipate the Jordan claim 1. Then on the same

theory which you are going on pick out these three,

Hines, Celik and James, would James limit or anti-

cipate ?

Mr. WHITE.—Objected to as absurd on its face.

Assuming things contrary to the very nature of

things. It is assuming a prior patent which dis-

closes a central pivoted structure reversible in the

opening in the wall, which does not anticipate this

patent in suit. He cannot answer any such question.

Mr. TOWNSEND.--See if he understands it.

Mr. WHITE.—How can he understand any such

question as that?

A. I don't imderstand what you mean, that I

should consider it and at the same time not consider

it.

XQ. You cannot answer my question then?

A. I don't understand [283] your question.

Mr. WHITE.—If the Hines patent don't limit it,

does another patent limit it? Is that the question?

Mr. TOWNSEND.—Yes.
A. The James patent limits the Jordan structure.

XQ. Does it limit it any more or less than the

Hines structure?

A. They both show structures which are centrally

pivoted top and bottom, and turnable in an opening

in the wall. The Hines door will swing through an

arc//- of 1T5 degrees, we will say, and the James door
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is completely re\' ersible.

XQ. Then, would the James be a better reference

so far as this is concerned?

A. James does not show stops while Hines does.

You strike out one element in one and take in an-

other. I don't say that one element is of more im-

portance than another.

XQ. Then you take Celik and James Exhibit 14

and Hines as being of equal value as references one

not more than the other so far as claim 1 of the Jor-

dan is concerned. Is that correct?

Mr. WHITE.—Objected to as absolutely immate-

rial what the opinion of the witness is in regard to a

matter of that kind.

The MA'STER.—That is what I think. I will sus-

tain the objection and you may have your answer.

A. I can 't say that. They all show the broad idea,

but one contains another element which bears on the

case and whether that element is of some value I can 't

say.

XQ. I will ask you the same question as to your

views with reference, I will ask you the same question

as to your best reference with respect to claim 2 of

Jordan. Take the patents relied on by the defendant

with the Celik disclosure, and by the system of elim-

ination as you have taken [284] before with claim

1, make some selection as to claim 2 of the Jordan.

A. As to one patent in regard to claim 2 there is a

patent to Waugh, Exhibit No. 2. This patent shows

a wall attachment for an apartment consisting of a

structure having central pivots at top and bottom and
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visible in an opening in the wall, and stops so that a

joint is formed with the side of the structure, one

foldable and one fixed, and a latch by which the

structure is locked. That is one patent.

Mr. WHITE.—You can read the second claim on

that structure with the exception that the joints are

formed with the structure in either position.

A. That is correct. The joints are formed with

the structure in either position. The patent to

Hines, which shows a wall attachment for apart-

ments, consisting of a door structure with pivots on

top and bottom' and turnable in an opening in the

wall, stops contacting with the edges of the door when

turned in either position a spring by which the door

is held in closed position. Those two patents bear

exactly almost precisely the same relation to claim 2,

wdth the exception that in one case the stops stop the

door in either position, and do not form a joint, and

in the other case stops form a joint in one position

a centrally pivoted structure in both cases. The

Hines structure is practically reversible in the open-

ing. Not entirely so. The Waugh structure is turn-

able in an angle of 90 degrees only. These two pat-

ents, I believe, are approximately equally applicable.

XQ. So your answer to the question would be that

the best reference you have is the patent to Waugh,

Exhibit 2, and the patent to Hines, Exhibit 3, for the

combination set forth in claim 2 of Jordan?

A. Yes. [285]

XQ. Would you express an opinion as to which of

these two is the better ?



vs. Murphy Manufacturing Company et al. 331

(TestimonA' of H. G. Prost.)

A. I will express an opinion Avith regard to these

two. I don't know which one is the better. They

both differ from Jordan in one slight respect. Which

one of those differences is most important it is impos-

sible to tell.

XQ. As references, though, they are on a parity

substantially? Is that correct?

A. Yes. Substantially so.

XQ. Will you make the same selection by process

of elimination with respect to claim 8 of Jordan sued

on?

A. The application of Celik is one reference which

is pretty close to claim 8. It contains all of the ele-

ments of claim 8 as described in the claim, with the

exception of the latch by which the bed is held up in

vertical position. The Celik application shows no

latch, and therefore varies from the Jordan to that

extent. I think the Celik is the closest reference to

claim 8.

XQ. In the selection of the Celik jow have care-

fully considered all the fourteen patents, exhibits

1 to 14, and the Ruggles patent, as I requested of

you?

A. I have carefully considered them aU, but I was

just relying on my memory, but I will.

XQ. I want you to pick out the reference which

you think is the best for claim 8, assuming that Celik

is a reference.

A. The patent to Wise can hardly be called a wall

attachment for apartments, but still such devices are

used in apartment houses to-day to place the garbage
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pail on, and to place the garbage pail on the outside.

I do not say that it has centrally pivoted doors, but

they perform the same function. There is an article

of furniture or of use attached to one side of the door

only. I will withdraw that. It does not show the

bed nor the latch.

XQ. You withdraw from consideration the Wise

patent ?

A. Yes. The patent to Ruggles may be consid-

ered, but the patent [286] to Ruggles—the Rug-

gies door is not centrally pivoted nor turnable in an

opening. The application of Celik is the best refer-

ence I have.

XQ. So the Celik application is your best refer-

ence of claim 8 of Jordan f A. I think so, yes.

XQ. Now, considering the same references again

your defendant's exhibits, which one of all of them

is the best reference in your mind as to the Jordan

door structure generally, as represented by the model.

Exhibit "B'"?

Mr. WHITE.—Objected to as immaterial. Two
of the claims have nothing to do with the model, so

far as plaintiff is concerned.

The MASTER.—Do you mean of the Jordan struc-

ture ?

XQ. Having in view its general purposes, objects

and advantages.

The MASTER.—How is that going to add to what

you have already done, picking them out claim by

claim ?

Mr. TOWNSEND.—Perhaps not very much more,
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although I suppose they will choose one of those

references as being closer to the Jordan structure as

a whole. Now, taking the Jordan invention in its

entirety as represented by the Jordan model, which

reference would be the closed to what is shown there %

Mr. WHITE.—Objected to as immaterial and un-

intelligible.

The MASTER.—I will overrule the objection.

A. So far as I can see, the invention in the Jordan

bed is the stops, and I find no patent showing those

particular stops.

Mr. WHITE.—The advance of Mr. Jordan over

the prior art resides in his particular stops'?

A. That is the one advance I can see in the Jordan

patent.

XQ. Is there any one patent, though, that shows

the general combination of Jordan as represented by

the bed in its entirety! [287]

A. No, I don't think that the prior art is all con-

tained in one patent.

XQ. Would you pick out which one of those ex-

hibits which you have referred to, the Hines Exhibit

3, Waugh Exhibit 2, James Exhibit 14, and Celik,

which you think most nearly approaches Jordan as

to function, mode of operation, construction and pur-

poses! Take it in its entirety.

Mr. WHITE.—Objected to as immaterial what

the Jordan is as an entirety. We are only concerned

with three particular special combinations which we
are charged here with having used and made. It is

immaterial what else is disclosed.
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Mr. TOWNSEND.—We will state, now, Mr. Jor-

dan was the first man who ever put into actual use

and practice and built a complete door to hold beds

of this type, and this invention is of a far more funda-

mental character in respect to those three claims than

defendant's counsel is willing to admit, so I would

like to have, taking out of the prior art, the one

patent which they can point out, and which they will

say was the highest achievement in the folding bed

art prior to Jordan.

The MASTER.—Let him' answer.

A. I believe not one of the inventors would not

have considered that theirs was the highest achieve-

ment, and so far as picking out any single patent is

concerned I have answered that before. I have an-

swered already that I do not think there was any

one patent that was closer. That is I can't exactly

determine which of these patents is the closest.

XQ. That is the best answer you can make ?

A. It is.

Further hearing adjourned to Saturday, the 17th

day of June, 1911, at the hour of 10 o'clock A. M.

[288]

[Endorsed] : Filed Oct. 14, 1911. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

[289]
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Saturday, June 17, 1911, at 10 A. M.

Counsel Appearing:

For Complainant: CHAELES E. TOWN-
SEND, Esq.

For Eespondent: WILLIAM K. WHITE, Esq.

Cross-examination of H. G. PROST, resumed.

(By Mr. TOWNSEND.)
XQ. Mr. Prost, referring to the Murphy model, I

will ask you if this does not represent a reversible

wall attachment? A. No, it does not.

XQ. That is, that part which carries the bed is

not reversible for the purpose of bringing the bed

into the room or of carrying it back through an open-

ing into the closet, so that when one paii; of the bed-

carrying structure is exposed to the room, either the

bed is in operative position or the mirror or article

of furniture is in operative position, according to

which way the structure stands?

A. The structure may have these functions with-

out being reversible.

XQ. Your theory is that this structure that car-

ries the bed is not reversible ?

A. Not reversible ; no.

XQ. Yet it swdngs through an arcfe of 180 degrees,

does it not?

A. I presume approximately 180 degrees.

XQ, Just observe. The panel structure which

carries the bed which bears these two parallel hori-

zontal red lines is parallel with the wall A, is it not,

with the bed in the room?
A. I don't know that it is exactly, because that
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panel in the Murphy bed is not parallel with his door,

so that if the door is parallel to the wall the panel

would not be. If [290] the panel is the door

would not be. I don't know exactly whether the

panel would be parallel or not.

XQ. We are not figuring for mathematical exact-

ness of shades of a degree, nor to minutes and seconds,

but taking the question asked there as to substantial

parallelism ?

A. Yes, it is substantially parallel, certainly.

X'Q. Then, if we reverse this door structure and

the panel-carrying structure which carries the

Murphy bed so that the bed is in the closet, is it not

also true that the structure carrying the bed is

parallel with and in a plane of the wall A of

Murphy?

A. While the dioor is closed the structure is sub-

stantially parallel with the wall
;
yes.

XQ. And in effecting that reversal we have turned

this structure about the upper pivot 5 and the lower

pivot 6, which are in vertical lines, have we not ?

A. I don 't know that they would be exactly called

pivots, but it would surely be turned about hinges.

XQ. And liinges have a close significawe to pivots,

have they not?

A. A hinge may be a pivot, but a pivot is not a

hinge. There is that difference.

XQ. Well, it has an axis of oscillation, whether

you call it a pivot, or whether you call it a hinge ?

A. Exactly.
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XQ. And the axis of oscillation is vertical, is it

not? A. Yes.

XQ, And that axis of oscillation is brought about

by an upper hinge and a lower hinge, is it not ?

A. It is.

XQ. So if you swing a vertical plane structure,

which plane is parallel with another plane repre-

sented by the wall A, about a vertical axis of oscilla-

tion, until this single plane structure comes into

parallelism agaain with the fixed [291] plane A,

does not that carry the idea of reversal through an

arc/i- of 180 degrees?

A. It is turned through an arc, but that is not the

way I understand the word reversal at all.

XQ. However, whatever we call it, we achieve the

purpose through the turning action and through an

arc/t of 180 degrees of carrying the bed from inside

the closet to a point outside the closet, so that the

bed can be turned down to stand at right angles to

the wall.

A. That is the operation.

XQ. That is true ? A. Yes.

XQ. It is also true, is it not, that this Murphy
bed and its carrying structure is vertically pivoted

near the top and bottom, is it not %

A. I won't say that it is vertically pivoted.

XQ. I will amend my question and say vertically

hinged, that is, near top and bottom.

A. Vertically hinged, that is, the hinges may be

near the top.

XQ. They are?

A. They are, and also in the center.
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XQ. Also near the center ? A. Yes.

XQ. So that by doing so you are able to effect this

reversal or movement of the bed through that ai'ch

of 180 degrees, and into and out of the closet. Is

that not true ? A. Yes. That is true.

XQ. Now, when we have swung this Murphy struc-

ture so that the bed stands out into the room one side

of this structure, or the side of the structure and on^e

side of these vertical hinges, comes in contact with

a stop, does it not ?

A. The door comes in contact with the wall, or the

door-knob comes in contact with the wall.

XQ. And is stopped?

A. Certainly it is stopped.

XQ. So that the wall, or that portion of the wall,

or that [292] side of the hinges forms stops for

the structure, does it not?

A. It prevents the structure from moving any

further.

XQ, That is what a stop means?

A. Exactly, yes.

XQ. Now, if we turn this folding stop 17 which

is attached to the other edge of the reversible struc-

ture, and bring it against the adjacent side of the

door jamb, this Murphy folding stop covers the open-

ing between the main reversing structure 2 of

Murphy and the jamb, does it not ?

Mr. WHITE.—Objected to as being a misconstruc-

tion of that part of the Murphy structure described

by the letter 17, and also upon the further ground

that it assumes a fact not proven, to wit, that that
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part of the Murphy structure is a stop.

The MASTER.—The fact is not going to be proved

by counsel's terminology of it.

Mr, WHITE.—By the constant repetition of a de-

scriptive word finally the impression may be made

upon the Court's mind that it is what it is termed to

be by counsel, and of course that is the purpose of

this constant repetition, and for that reason I object

to such a statement, and if counsel keeps on so de-

scribing the part, I will ask the witness each time

he so describes it to state that he has misdescribed

that part of the device so that there will be no such

impression made.

The MASTER.—There will be no such impression

made upon my mind. He can state what he considers

that element to be. It is purely descriptive.

Mr. WHITE.—I was not apprehensive about the

impression which might be made upon your mind,

of course, for you have seen the model and listened

to the testimony as it is being put in, but of course

other tribunals will not be in the same position.

[293]

The MASTER.—In that view, the objection is

good. Refer to it, Mr. Townsend, as the member
or part 17.

Mr. TOWNiSEND.—I have no intention or desire

to create any wrong impression. If I have used a

misdescriptive phrase, or a phrase which is not de-

scriptive, if counsel wiU specify wherein the actual

misdescription exists I will guard against every pos-

sible misconstruction of my phraseology.
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The MASTER.—It is perfectly apparent in the
record that the question is whether that element is a
stop or not. I think we had better refer to it as the
foldable element.

Mr. TOWNSEND.—I will amend my question, and
state the element 17, which is hinged, and whether
it performs certain functions. The nomenclature is

one thing, and the performance of the function in a

particular way is another thing.

The MASTER.—Suppose you read that question.

Repeat it, Mr. Reporter.

(Reporter reads question.)

XQ. I will amend my question and say that I refer
to the element 17, which is hinged to the door struc-

ture, and ask if this hinged element or panel 17
does not operate to engage the opposite side of the
door jamlb when the Murphy bed is out in the room
and the other edge of the door structure is stopped
by the wall A.

A. It does not engage, it does not operate to en-

gage the opposite side of the jamb unless the latch on
the element is latched.

XQ. Do you mean to say that the latch is the en-
gaging element and that the beveled edge of the door
or member 17 is not the engaging element with the
jamb?

A. There is a space between the element 17 and
the jamb. The latch prevents the spring hinges from
turning that element back against the main struc-
ture. [294]

XQ. But if we turned this member 17 so that it
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comes against the door jamb, does it not engage the

door jamb?

A. If you turn it so that it comes, against it.

XQ. That is what I understood f

A. But in tlie operation of the device it does not so

operate.

The MASTER.—What do you mean by "engage"

in your idea, Mr. Prost ?

A. Coming in contact in some way to hold it there.

XQ. I will ask about the holding and stopping of

it in a moment?

A. Of course, just coming in contact, might be an

engagement, but I don't consider

—

XQ. Assuming for your theory that engagement

means a physical connection, as I infer, which pre-

vents the member 17 turning backward, under the

action of its springs, then when you do engage the

latch 22 we accomplish what you say, it means such

a conact as to form a stop f A. Yes.

XQ. So the combined effect of the member 17 and

the latch 22 engaged with the jamb is to form a stop ?

A. No, the effect of the latch is to form a stop.

The effect of the panel 17 does not form a stop.

XQ. Would the latch be operative by itself if it

were disconnected from the member 17?

A. If there was nothing there to hold it, of course

it w^ould not be operative, but a small structure that

is wide enough to take the latch could be in the struc-

ture.

XQ. I don't understand what you mean by a small

structure. Do you refer to anything that is in the

Murphy bed?
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A. No. You say that the latch alone can't act

—

can't operate to act as a stop. I believe that is the

expression. Inferring that if the small panel 17

was removed the latch would have nothing to hold it.

A. That is certainly correct,

XQ. Then we have hy means of this bridging ele-

ment or hinged element 17, inclosed between the

Murphy door structure with the Murphy bed in the

room, and the door jamb, something [295] to

close the opening?

A. That is the purpose of the panel 17 to form

a door there by which access can be had into the re-

cess, and the door closed afterwards to close the open-

ing. ^Substantially the same function as an ordinary

door.

XQ. The width of this panel depends on the dis-

tance between the door jamb and the adjacent edge

of the door structure, doesn't if? A. Yes.

XQ. The principle would be the same whether it

would be three inches wide or nine inches wide, would

it?

A. Except three inches wide, the Murphy device

won't operate, because you can't give access to its

closet. That is one of the principle functions of his

device.

XQ. Have you tried to make the Murphy bed and

place it so that element 17 is only three inches in

width?

A. I don't bele*ve that Murphy has either.

XQ. Don't you know that the width of the element

17 depends on the position of the bed on the struc-
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ture, and that if you move the bed nearer to the jamb^

which is opposite the hingetZ, that you can reduce the

width of the element 17 ?

A. You could, but then you would defeat the pur-

poses of Murphy's construction.

XQ. By making it the way Murphy has, he has

accomplished the object which Mr. Jordan has not

been able to accomplish, or which he has not accom-

plished by his particular stop ? A. Yes.

XQ. Would you attribute that as an additional

advantage to Murphy ? A. Cei'tainly.

XQ. Are you able to tell by looking at this Murphy

model just how much narrower Murphy's folding

member 17 could have been made by shifting his bed

and the panel carrying it to one side of the other

of its present position with respect to its vertical

pivots %

A. You mean shift the bed on the structure?

[296]

XQ. The bed and the panel to which it is attached,

and which is mounted on the compKmentary carry-

ing member ?

A. This model is substantially the same as the

Murphy bed, and if you begin to change the model

you get away from' Murphy's construction. You
have to follow the construction as it is made.

XQ. That is not an answer to the question, Mr.

Prost.

(Reporter reads question.)

XQ. Or could it be made any narrower %

A. Yes. The bed could have been shifted over an
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inch or an inch and a half and still swing into the re-

cess. Those dimensions apply to the model.

The MASTER.—Would it be limited by the height

of the bed structure or the paneU'

A. It is limited to the distance at which the bed

structure projects out from the panel so that it has

a clearance alongside the edge of the opening.

Mr. WHITE.—Q. What effect does that have on

the recess I What effect on the size of the recess

after having such a change in the device "?

A. The recess would have to be made larger. That

is, if the bed is shifted over onto the side of the panel

door the small dt)or 17 is turned into the recess, it

would project in the direction toward the stop, and

this whole area of the recess would have to be made

wid^r, and there would be difficulties in the recess

on the other side.

Mr. WHITE.—Q. What effect would it have on

the depth of the recess?

A. It would also have to be made deeper to ac-

commodate the bed in turning.

XQ. So, then, by shifting the bed on this model

an inch or two inches as you suggest, you could make

the folding member 17 that much narrower, could

}X)u not? A. Well— [297]

XQ. It necessarily would require it to be that

much narrower ? A. Yes.

XQ. And in so doing that would have the effect

of transferring the position of these ver^/ical hinges

5, 6, nearer to the vertical longitudinal center of the

bed, wouldn't if?
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A. Certainly, if you extend the structure on the

other side of the hinge.

XQ. In the Murphy model I understood that you

agreed with Mr. Maj^nard that the bed is kept in up-

right position parallel with the door structure by

positioning the horizontal pivot on which the bed

turns so that the weight of the bed when standing

vertical is between the pivots and the reversible struc-

ture. That is correct, is it not ?

A. That is correct, with the exception that I don 't

know whether the bed stands parallel to the struc-

ture, and also as to the reversibility.

XQ. WOiether it is parallel or not I meant that it

stands upright so that it will not fall down into

horizontal position? A. Yes.

XQ. And that is done by the peculiar arrangement

of Mr. Murphy 's pivot, positioning them so that the

center of gravity is inside the pivot ?

A. Nothing peculiar about the arrangemient at all.

XQ. It is individual while so used at least in

Murphy's, is it not?

A. It is individual with Murphy as regards to Jor-

dan, they are other pivots which support things in

the same way.

XQ. I am not seeking to compare Mr. Murphy's

with other pivots or means of accomplishing that re-

sult, but that is the way Murph}^ does if? A. Yes.

XQ. That is what I meant. And we have that

same result accomplished in Jordan by keeping the

bed upright so that it can be turned with the door by

a latch. That is, of course, obvious ? [298]
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A. That is correct.

XQ. If Jordan should' hinge his door structure

along one edge as shown in Ruggles (Defendant's

Exhibit 17), for instance, would he be able to turn

his bed in and out of the closet, and when turned out

so that when the door was opened be able to cover up

the opening with a door and close the opening?

A. As I understand, if the Jordan hinge is to be

along one edge

—

(Reporter reads question.)

A. No, certainly not.

XQ. If we should hinge the Murphy panel ar-

rangement to which the Murphy bed is attached there

along the edge to which member 17 is attached or

along the edge where the door-knob is attached,

would you have a structure which could turn the bed

in and out, would the opening be closed 1

A. No. In that case you would have the same as

the Ruggles construction. When the bed is in the

room the closet would be open.

XQ. And you would not achieve the desired result

of either Mr. Jordan or Mr. Mui-phy, would you?

A. No.

Mr. TOWNSEND.—That is all.

Redirect Examination of H. G. PROST.
(By Mr. WHITE.)
RD'Q. When you turn the Murphy structure so as

to bring the bed into the room is the closet as it is

closed by that structure?

A. No, the closet as it is is not closed by the struc-

ture.
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Mr. TOWNSEND.—Q. If the same is done with

Jordan could you eliminate the Jordan folding stop

as it is when the space is closed? [299]

A. I don't quite understand your question. What
do you refer to ?

Mr. TOWNSEND.—Counsel is endeavoring to

eliminate apparently by his question the co-operation

of the folding member of 17, Murphy, which, if you

do eliminate it, leaves a space between the door

structure and the opposite wall of the opening.

Now, if you take off the element 17 from the Jordan

patent, you then have a space also between the Jordan

door and the adjacent edge of the opening, have you

not, the only difference being in the comparative

width of the opening. That is an obvious inference,

is it not?

A. In the Jordan bed the opening is made as small

as possible. The only reason that there is an open-

ing there is to make the opening wide enough so that

the edges of the door clear as they swing through.

That is merely a crack. You could hardly call it an

opening.

Mr. TOWNSEND.^Q. But still there is a space

there ?

A. When the stops are removed there is no con-

tact between the edge of the door and the edge of the

opening.

Mr. TOWNSEND.—Q. This element that is nar-

rower, then, of course, a corresponding opening

would be in Murphy if you left off the Murphy mem-

ber 17?
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A. The Jordan door must be narrower than the

opening to a very slight degree to allow the edges of

the door to pass the opening.

Mr. TOWNSEND.—Q. You must allow for clear-

ing in both cases'? A. Yes.

Mr. WHITE.—RDQ. If you remove the foldable

stop from the Jordan structure you have a joint be-

tween the sides of the door and the sides of the open-

ing, which is merely a crack, is that correct ?

A. Yes, you have a crack there.

RDQ. Now, when you operate the foldable member

17 in the [300] Murphy construction do you have

any cracks ?

A. Yes, you still have the crack there between the

panel 17 and the edge of the door.

RDQ. In other words, in the Murphy construction

you do still have two joints which are not covered up ?

A. Yes.

RDQ. And in the Jordan construction, as I under-

stand it, this foldable stop performs the function of

covering this crack?

A. Yes, that is one of the functions of the stop.

RDQ. By looking at the Murphy structure with

the bed exposed in the room and the foldable doors

closed, no one is deceived by the general appearance

of the structure in regard to the fact that they are

jointed members forming this structure?

A. No, it is perfectly obvious.

Mr. TOWNSEND.—Objected to as leading, irrel-

evant and immaterial.

The MASTER.—Overruled.



vs. Murphif Manufacturing Company et ah 349

(Testimony of H. G. Prost.)

R'D'Q. Now, when the Jordan structure is so oper-

ated that the bed is in the recess, are these joints,

both at tlie sides and at the top, formed by the door

coming into adjacent position with the side of the

opening, concealed?

A. Yes, this one by the fixed stop, the other by the

foldable stop, and the other across the top of the door

by the hinged batten.

RDlQi. The second claim calls for stops which form

joints in either position of the door, do they not?

Mr. TOWNSEND.—Objected to as a misconstruc-

tion of the claim and as grossly leading.

The MAiSTER.—Give me the question.

(Reporter reads question.)

The MASTER.—Overruled.

A. The second claim calls for stops by which a

joint is formed [301] with the edges of the door

when turned in either position.

RDQ. The contention here is that this foldable

member in the Murphy construction is a stop. When
the Murphy construction is so operated that the bed

is in the recess, does that stop form a joint with

either edge of the opening "?

A. No, certainly not.

Mr. WHITE.—That is all.
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Direct examination of WILLIAM LAWRENCE
MURPHY, called for respondent, sworn.

(By Mr. WHITE.)
Q. What is your name?

A. William Lawrence Murphy.

Q. You are the defendant in this case, are you, Mr.

Murphy? A. I am.

Q. Prior to the commencement of this suit how
many wall beds did you make ?

A. I made one and I sold one. That is before the

suit was instituted.

Q. Where is that bed located ?

A. In our little factory at 919 O'Farrell street.

Q. I believe that is the one the Master and counsel

looked at?

A. That is the one ; the one that was there in this

factory, and is there yet.

The MASTER.—It was set up in a false partition

there? A. Yes.

Q. In the operation of that structure to bring the

bed out into the main room what stops or limits the

movement of the structure?

A. The wall, or an ordinary door stop that may
be attached to the bed connected with the door when
it was swung back.

Q. Which in that structure does or did stop or

limit the movement of the door?

A. Some part of the main door opposite where the

stop would [302] be screwed into the wall.
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>Q. After that bed has been brought into the bed

and lowered, what kept the structure in position?

A. We provided a small piece of wood, lined with

brass, that when the door was closed back against that

stops it and carries part of the weight of the bed

and made a very firai stop so that the bed was very

rigid and w^ould not move either way, and would re-

quire a 10 to 50 pound pull to take it off the stops

and close.

Q. Now, in the reverse ojjeration to carry the bed

back into the closet what would stop that structure

or limit its further movement ?

A. The natural stop—the thickness of the wall is

generally about five inches, and the thickness of the

edge of the door in combination with the edge of the

space is as thick at all times as the wall is, leaving

two edges to make together approximately six inches,

and of course if they were made square the door could

not be further shut.

Q. You mean the two surfaces where the door is

hinged? A. Yes.

Q. In regards to the construction or rather to the

structure upon which the bed is mounted in that de-

vice, how is it hinged centrally or otherwise %

A. I can tell you by the blue-prints there. If you

will let me have it I can give you very exact figures,

I think.

Q. I will refer you to this blue-print, and using

that as a basis ask you to answer the question.

A. It depends on the sia:;e of the door that the bed

is mounted on. On those that would be on a three-
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foot three door or 39 inches wide, the bed extended

21 inches past the hinges of that door, making 21

inches on one side and 39 on the other. On the three-

foot door the door is 36 inches wide and the bed ex-

tends 24 inches or 3 inches farther, owing to [303]

the door being 3 inches narrower, Avhen the bed ex-

tends 3 inches farther past the hinges, making it

36 and 24 inches or 3 feet and 2 feet. The on the

smallest door that we sell of those kind, the 34 inch

door or 2 foot 10, the panel on them is 47 inches

wide. The door 34 inches, and it extends past 22

inches. The reason of the difference here the panel

is narrower than on any of the other with the same

size bed, owing to an improvement that was made be-

fore we put any of those out. The bed extends 22

inches, that is, 55, the small door is 14. The opening

does not measure quite 14 inches, but the slant of the

little door makes it an inch or so wider than if it

was square across.

Q. What do you mean by between there ?

A. I would say before we put out any of the 2

foot 10 doors this was all on the inside, and that latch

that is between where it w^ould be may be 2 inches

or so narrower on the other side with the same sized

bed. Putting them on the inside it did away with

the room it would take on the outside. That was

done before we ever put out any. Otherwise we

could not have put out the 2 foot 10 door and made a

practical small door for a person to go in and out.

The MA8TER.—The witness indicated in his an-

swer the lower part of the bed structure proper, and
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I understands he means by panel that supernumert/

piece there upon which the bed itself is fastened. Is

that right! A. Yes.

Q. As I understand it, then, you call that part of

the structure w^hich closes the of)ening when the bed

is in the closet the door proper. Is that correct ?

A. Yes, sir.

Q. As you describe the structure upon which the

bed is hung and wliich is attached to the door proper

as the panel, is that correct?

A. The back panel of it. [304]

The MASTER.—That is marked there by two hori-

zontal red lines by an expert on the stand. That is

the piece, is it not, Mr. Murphy ?

A. Yes. In order to overcome the thickness of

an ordinar}^ w^all there is a piece to be put down on

the door here, fastened substantially to the door, and
another one here, the same, although it is not quite

as thick here, leaving a little slant, but this is what

I call the spacing device that is fastened to the door

proper as the panel is fastened to the spacing device,

and this is according to the thickness of the wall. In

order to have it go around the wall we must know the

thickness.

Q. In your device, what function is performed by

the foldable member described here in the model of

the Murphy device as element 17 ?

A. Where a person desires to close a closet from

view of anyone that would happen to come. Now, in

a good many cases it is never close at all. They
claim that they air out their closets that wa}^ It is
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only at night that it is opened, it is used at all times,

for one of our main features in our bed, we claim

you could have room enough to pass in and out of

the closet when the bed is in use. For instance, now,

in this one (referring to the Jordan model) you can-

not pass in and out without turning the bed. Then I

don't know whether there would be room enough

or not.

Mr. TOWNSEND.—The witness has illustrated

by lowering the Jordan bed into the room and turn-

ing the door structure so that it stands at an angle

with the wall offering egress and ingress to the closet.

iQ. Is there any disadvantage in requiring an open-

ing for these beds as you have as the bed such as you

see made in the Jordan device ?

A, Well, there certainly must be a disadvantage in

having an opening two feet wider than another when

one is on an [305] ordinary door, behind the door,

and the other is in the room.

Q. Did you ever see a bed in use made according

to the Jordan patent ?

A. I have not. I would like to, but I have never

been able to see one.

Mr. TOWNSEND.—We will invite the Court and

you to see some Jordan beds

—

A. I would be glad to.

Q. What portion of the business is done in San

Francisco by the complainant, Marshall & Stearns

Company ?

A. One of the gentlemen told me over ninety, and

I have no reason to doubt but what it is that.
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Q. Ninety per cent of the business in the wall bed

line? A. Yes.

Q. Have you ever seen a Jordan bed made by them

and put into use in iSan Francisco ?

A. I have not.

Mr. TOWN'SEND.—Objection, to as calling for a

construction by the witness of the claims of the Jor-

dan patent, and he has shown no qualifications to pass

on whether any of the beds he saw in San Francisco

are built according to the Jordan claim or not.

Q. Can you read drawings'?

A. I think fairly well.

Q. Have you examined the Jordan patent 1

A. A great deal.

Q. Are you familiar with the device disclosed in

the Jordan patent "?

A. I am sure that I can read well enough to know

that the device they are selling is not as the Jordan

patent in full. I think it is a combination of that

and another patent.

Q. Do you know of any bed manufactured by the

complainant Marshall & Stearns Company which is

mounted upon a structure centrally pivoted, top and

bottom, and turnable in an opening in the wall, the

pivots being fixed the same as in the model here?

A. I don't; no. I would not say. I know a bed

pivoted and turnable in an opening that they are

selling. [30©] I have never taken the exact meas-

urement so that they claimed it was not in this suit,

and that is the reason that I did not look that more

thoroughly.
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Q. They contend that the beds you are making and

in use in San Francisco are not involved in this suit %

A. Yes.

Mr. TOWNSEND.—We wiU admit the making of

beds turnable on verticZe pivots, or such other admis-

fiion as counsel wishes.

Mr. WHITE.—That is all.

Cross-examination of WILLIAM LAWRENCE
MUEPHY.

(By Mr. TOWNiSEND.)
XQ. You stated you had made one bed before the

bringing of this suit. Was that in substantial con-

formity with the model we have here ?

A. Substantially; yes.

XQ. And you solicited orders for that bed with

that bed as a sample ? A. I did.

XQ. And you solicited orders with that bed as a

sample having beds on one side and a mirror on the

other side, on the other side of the turnable structure %

A. I did; yes.

XQ. And said bed included a mirror in its make-

up as an article of furniture on the door structure

opposite to the bed? A. Yes.

XQ. In the building at 451 Hyde street, San Fran-

cisco, that we all visited last Saturday morning in

company with his Honor, there was a bed of yours

substantially like the Murphy model there, was there

not, which was placed in a wall which divided a bed-

room from an open hallway or passageway which

also formed the main hall into the kitchen?

A. Hallway, I suppose, is what they call it.

I
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XQ. My statement is correct ?

A. Yes, sir. [307]

XQ. In that instance I noticed that when the bed

was turned into the bedroom that the folding member

which we described as 17 was turned around engaged

with the jamb of the opening, did it not, and was

latched?

A. If it engaged it before the latch came the latch

could not lock, or could not shut. That depends on

the way it is fit. In that case that was made so close

that the base board had to be lifted out, or it would

have engaged it and the latch could not touch, it

would not shut, but after lifting the base board out,

the latch shut comfortably.

XQ. I had reference in my question to a bed that

turned into the bedroom, and the bedroom used as

a bedroom, segregated from the hallway. Then your

folding member 17 is turned to engage with the jamb,

is it not?

A. When it is closed do you mean it would engager?

with the jamb when the bed was turned into the

room? When that is closed it engages the jamb, cer-

tainly. If it was not for the member 17

—

XQ. In that particular bedroom would that bed-

room be habitable as a bedroom? Would it have the

desired privacy ?

Mr. WHITE.—Objected to as immaterial.

A. Why, no; that is what the door is there for.

To close it and make it private.

XQ. The member 17 absolutely sealed the space

between the bed carrying panel structure and the
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opposite wall, did it not, so that people could retire

in privacy without being observed from the hallway ?

A. The same as the other.

XQ. Then, my statement is correct, is it not ?

A. It is not a public hallway. It is inside their

apartments. Suppose there is a dressing-room there.

It is inside the apartment.

XQ. It has the effect of completely sealing off the

bedroom there from the passageway ?

A. Certainly. [308]

X<^. So as to give the desired degree of privacy

;

is that correct? A. Yes.

XQ. It has the effect still of foiining a rigid con-

nection between the reversible panel which carries

the bed and the opposite wall opening, so that when

it is closed and latched you are behind sealed walls

so that there is no danger of intruders coming

through that space ? A. Certainly.

XQ. How narrow do you suppose you could make
that panel 17 and still accomplish the desired result

of forming a rigid operative structure when the bed

was reversed, such as you have described, and which

will prevent observation through that otherwise open

space, and which would still give you the desired

clearance for turning the bed into the closet?

A. Just the clearance, do you mean; how narrow

could it be used as a door or the clearance that the

bed would go in and out?

XQ. Never mind about the going in and out. We
are seeking to see how narrow it can be made to allow

the door corners to swing past the jamb wihen the
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door structure is reversed, and will securely connect

the door structure with the opposite jamb and will

prevent any observation throug'h the crack.

A. I have had no occasion to ever try that out, as

about a 14-inch door, a 14-indh small door is the

smallest I have ever made or been called upon to

make.

XQ. You could make it narrower?

A. I don't think you could without upsetting- the

size of your base, both in width and depth. I never

have figured on trying that out, because it would be

impracticable to do so for me, and I don't know

whether you can do it or not.

XQ. If you set your bed over so that the bed cor-

ners would just clear, you mean by upsetting your

arrangement you would have to make a deeper closet

because a greater portion would [309] swing into

the closet than now swings ?

A. Certainly. As that is fixed now in many places

3^ou just attach it to the wall, making it simply twen-

ty-two and a half inches in depth. It can be put in

on a three-foot door. That is in the clear.

XQ. Your closet depth is about 22 inches?

A. On the inside clear.

XQ. If we set the bed over we would have to have

more depth just as Jordan requires, apparently more

depth than you have, but you can use a narrower

panel 17, but you might not be able to get into your

closet ? A. If you change the hinges.

XQ. I don't care whether you change the hinges

or not. If you set the bed over towards the opposite
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jamb from tlie vertical hinges you can of course use

a narrower panel 17 ?

A. Not to perform the function that this is in that

bed for, and was originall}^ for.

XQ. That does not answer the question, Mr. Mur-
phy. I will ad-mit that you could put it over so that

the panel would not allow anybody to go through.

Biit you can, however, put it over until this panel is

considerably narrowed from the width shown. That
is perfectly obvious.

A. Well, probably you can. I have never used

anything like that ; never tried it.

XQ. When you swing the door to carry the Mur-
phy bed into the closet is it not a fact that all the

doors that you have made or the wall bed you have

put out like this model, this folding member 17, when
it is in the closet, abuts against the inside wall and
stops the bed turning further around into the closet ?

A. On some of them it does not.

XQ. But some of them it did?

A. The first time I ever discovered a stop being

placed back behind it was when I was in your pres-

ence. Since then I have found one more, and I have
looked over 16 or 17. I knew nothing of them.

[310] I had it taken out as it jambs the hinge which

you can see veiy plainly it would. The weight would
break those four hinges. I don't know who put them
in, but it was done entirely against any of my ideas,

and I took out the two that I found as soon as we
saw that the first time. I believe I mentioned that

I did not know there was anything like that upon
them.
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The MASTER.—Do you refer to the fixed stop in-

side the closet, placed on the wall ? A. Yes.

The MASTER.—Against which the door would

close and the foldable member would engage, but Mr.

Townsend is not referring to anything, if I under-

stand him, on the closet wall. Is that the fact?

Mr. TOWNSEND.—I am referring to the contact

with the inside wall by the member 17 when folded

back against the main door structure. In that sense

that number 17 stops and abuts against the inside

wall.

The MASTER.—Now, I understand Mr. Murphy
to say that that would not take place except where a
stop of some sort had been placed in the wall pro-

jecting outward. Is that the fact?

A. That is the fact. I would not say that here and
there one might touch the wall, but that is not the

stop that we figure on. The stop is tlie two jambs
of the door.

XQ. Doesn't that stop or member 17 when folded

back strike a base board or whatever board projects

out there?

A. It depends entirely on the strip in the constinic-

tion. When I took those two devices out there they

did not touch the wall behind at all. On the two that

I found stops I stopped in and took them out on ac-

count that they mashed the small hinges and it does

not hit the wall at all now.

The MASTER.-^It would depend upon the thick-

ness of

—

A. It would depend upon tlie thickness of the wall
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and the [311] spacing device, but if it hit the wall

or the rear it would not allow it to shut small enough

for the latch on the door to operate. In one that I

found the stop in this same building that we were in

the door stood open about an inch. The reason of

that was that the stop was put on the wall too tight

and .you had to swing it in order to latch it. After

I took the stop off it latched freely. It is not my
intent to depend upon anything like that for a stop.

The MASTER.—When you have been talking

about stops you mean something placed on the wall ?

A. On the wall. No change in the door. On the

wall.

XQ. What does it contact with?

A. It contacts, as you see yourself, with the edges

of the small door. The stop that I called your atten-

tion to the other day was that fastened on the wall,

and that was the first time I ever knew of any such

thing being done; it is detrimental to it and I have

removed it.

X'Q. Since the beginning of this suit you have

changed your construction so that your little mem-
ber 17 when the door swings into the closet won't

form a contact.

The MASTER.--He did not say that. I think I

understand him perfectly. He says that the folding

member inside there when the door is swung could

not impinge against the inside wall there except in

two cases wthere stops had been attached to that wall,

and which he removed'. He has not said that of the

door structure which he sold, except in those cases,
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and except in cases where the door made an imper-

fect joint, w*here it was hinged,

XQ. Did you put them in? A, I did not.

XQ. Did your men put them in?

A. Not that I know of. I asked him and he said

he knew nothing about it. I sent up a man there

where there were twelve put in to ascertain if they

had been, and they had not. [312]

The MASTER.—I think it is unfair of you to say

that he changed his structure during the suit on the

basis of what his testimony has been.

Mr. TOWNSEND.—I will withdraw any question

w'hioh has the least appearance of unfairness. That

is not what I mean. Now, whether he put those beds

in himself or whether it was done under his super-

vision he is responsible for this structure as it goes

out of his shop for use. If another person wanted

to use this device and found that he must do some-

tliAmg additional and Mr. Murphy intends that that

door shall work the way it ought to work, Mr. Mur-

phy is responsible, even under the doctrine of con-

tributory infringement. I don't want to split hairs

on this thing. I called attention to what seems to

me a perfectly obvious fact in all those doors that we

looked at, even in his own door in his shop. I think

it is perfectly proper, and at the time I called your

Honor's attention to observe how behind the door,

that little foldable member 17 of Murphy when it

was against the inside of that door and when the

door was reversed and closed and the bed in the

closet, manifestly formed a stop to maintain the door
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structure parallel witli the wall. And also that the
jamb of the door opposite his hinges is flush, and
there is nothing on that side like the ordinary rabbet
to stop the door.

The MASTER.-That is something, of course, that
IS perfectly proper to refer to, but the witness is talk-
ing about some all the time—about some stops in two
exceptions, I don't recall specifically, but apparently
which are on the wall itself. What you pointed out
to him, as I recall now, Mr. Townsend, was the fact
that in that particular door, just as possibly in the
model, although I have not examined it, when the
door is turned in the inner surface of that folding
member will impinge against the wall or against the
moulding. [313]

Mr. TOWNSEND.-Yes. Now, I think we can
correct this model in one little detail at the present
time, and that is that we will" be able to remove this
little piece marked S on the black member 17 of the
Murphy model.

The MASTER.-On none of the MuiT)hy doors as
I recall them was tliere any piece like that. You oaJl
that the rabbet ? A. It is the door stop.

XQ. There is nothing like that on any of the doors
you sold?

A. We have so far experimented with them, mak-
ing the door jamb plain inside with the ordinary door
stop, but the only-
Mr. TOWNSEND.-The strip S referred to has

now been removed from the black folding member
1/, and there is left a white vertical line unpainted
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where this was taken from.

XQ. Then, I will ask Mr. Murphy if it is not a fact

in the beds that we saw in your shop the other day,

which you said was manufactured before the suit was
brought, that this member 17 did come in contact

with the inside of the closet wall when the bed was
turned into the closet?

A. There is play in Ihere.

XQ. Independent—there is play in there when
that latch is engaged. Independent of the latch,

though, there was a contact ?

A. If you do away with the latch I could not tell

you positively whether this jamb meets before it or

not. The jamb if it is square would would meet first.

Mr. WHITE.—The latch is in that construction.

A. The latch is in that construction.

XQ. The purpose of the latch is to keep the door
structure from swinging open?

A. Keeping it in one position.

XQ. Looking at your door structure shown in your
model, with the bed turned into the room, what is the

width, in the actual doors between the edge which
the latch twenty-two [314] and a half, which is

referred to in red by 15, and the opposi^^e edge to

which the member 17 is hinged ?

A. The edge is marked 17 where your hand is.

XQ. Where my hand is, which is the left-hand side

of the bed, when the bed stands vertically.

The MASTER.—That is the left-hand side of the

panel?

Mr. TOWNSEND.—Yes, the left-hand edge of the
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panel with the bed standing vertically.

XQ. As you look at this entire structure with the

bed down out in the room what is the width in actual

practise of what is here marked as the Murphy door

structure 2 with the two red parallel lines extending

horizontally clear across it ?

A. It varies. The first few we put out were about

nearly 5 feet, 4 feet 11. Something like that. There

are three different width, depending entirely as you

can see, whether it is on the outside of the bed, these

brackets are fastened on the outside of the bed, or

on the inside. So it depends on them, and there is

three different makes that we put out. Now, the

total up there is 47 inches.

XQ. Your outside width varies according to the

amount of your overhang of your bed-carrying panel

from what you call the door proper. Is that right?

In other words, isn't your total width the sum of

your distance on each side of your hinges as you look

at the structure with the bed in the room?

A. The bed is set 5% inches from the outer edge

of the door where the latch is. Then the panel is

about 4 foot 5 on a four foot three inch bed, making

a total of panel and door combined amounting about

to fou^ iet eleven inches.

XQ. I thought you said on a thirty-six inch door

you had twenty-four inches on one side and thirty-

six on the other side, which would make sixty inches,

that of course is one inch more than you mention.

[315]

A. Well, I will say, then, that we sold no thirty
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inch doors that did not have a shorter panel on, con-

sequently making the full sized panel narrower by

two inches or two and a half, something like that.

XQ. If I understood your testimony it was that

you had 36 inches on one side of your hinge and that

you had 24 inches on the other ?

A. Approximately.

XQ. That would make you entire door structure

as we look at it, represent by these vertical horizon-

tal lines, five feet, wouldn 't it ?

A. Yes, approximately. It is less, but I took that

approximately, not thinking it would be necessary

to bring out the narrow panel that w^e put out on

similar doors. Truthfully it is less than four feet

ten inches. On the three foot door we have la nar-

rower panel than on any width we sell.

Mr. TOWNSEND.—That is all.

Redirect Examination of WILLIAM LAWRENCE
MURPHY.

(By Mr. WHITE.)
Mr. WHITE.—I want to know of Mr. Townsend,

if you are going to contend in this case that in those

structure w^hich you inspected and in which you

found stop, or a piece of wood on the inner wall of

the recess against which the door surface of the fold-

able member 17 engages TVhen the bed was in the

closet forms a stop in the structure, 'and for the in-

stallation of which the defendant is responsible.

Mr. TOWNSEND.—I am referring to the door
which the defendant built before the beginning of



368 Marshall & Stearns Company et al.

(Testimony of William Lawrence Murphy.)

this suit, and which is up there in his shop, and which

we all saw, and which had that folding member 17

coming in contact with the surface of the interior of

the closet.

EDQ. Is that correct, Mr. Murphy, that it does

come in [316] contact with the interior of the

closet ?

A. Not when the latch is closed and the door is in

place. It would not be closed if that contacted with
the wall just as the latch was latched. When the

latch is active and latched to the side this door does

not come in contact. I think there is half an inch at

least in the back, but if the latch is taken off I could

not say whether that would hit the wall first or the

jamb of the door would come together first.

RDQ, State what effect on the parts it would have

to have this contact between this side of the foldable

member 17 and the inner wall of the recess when the

structure is turaed to bring the bed into the recess?

A. Do you mean when it is brought open 1 If that

contact about that latch was closed it would be very
seldom you could close the latch. In one case I will

say the door was held ajar where I had taken them
off. That is one of the effects. The other is that

this heavy structure, those four hinges would not

stand the constant jar on them.

The MASTER.—Referring to the hinges of the

folding member 17,

RDQ. Such a contact would not prevent, would it,

anybody simply inserting or attaching a small block

to the inner wall of the recess between the edge of
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the foldable member and the hinges of the main door?

A. If they go to put a solid piece there to make

that a contact, there has always been room enough

between the edge of member 17 and the main hinge

of the door to put a bmnper there that would bump

sold against the main door.

The MASTER.—That is to say, you mean that in

the model the hinged portion as it is folded in is

closer than ordinary to the line of the hinges'?

A. In the model I say that there is always more

room in [317] proportion than there is here, leav-

ing a chance to put a bumper on the bottom to strike

the solid panel. It is swall there, but some places

six inches, and it is aU the way from two to six inches,

so that if a bumper was put there on the sold wall it

would be iDctter to place it there than against the

four hinges of this door.

Mr. TOWNSEND.—The matter, your Honor, is

wholly irrelevant as to what he might do between the

hinges and the little panel w4th respect to putting

a rubber there, unless he did that before the suit.

The MASTER.—I will allow the answer to stand.

Mr. WHITE.—That is our case.

Further hearing adjourned until Monday, the 19th

day of June, 1911, at the hour of ten o 'clock A. M.

[318] .;
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Monday, June 19th, 1911, at 10 A. M.

Counsel Appearing:

For Complainant

:

CHARLES E. TOWNSEND, Esq.

For Respondent:

WILLIAM K. WHITE, Esq.

[Testimony of R. D. Quentel, for Complainant (in

Rebuttal).]

Direct examination of R. D. QUENTEL, called

for complainant in rebuttal, sworn,

(By Mr. TOWNSEND.)
Q. Will you state your full name, age, residence

and occupation, Mr. Quentel?

A. Rufus De Los Quentel; age, 34; residence, 880

Aileen Street, Oakland; occupation, carpenter,

Q. Were you ever acquainted with the patentee,

Charles R. Jordan, who took out a patent on which

this suit is based? A. Yes, sir.

Q. Are you familiar with the Jordan bed repre-

sented by the Jordan model? A. Yes, sir.

Q. Did you make this model ?

A. I made the model; yes.

Q. Will you state generally your knowledge of the

Jordan bed and your connection, if any, with Mr.

Jordan ? Just give a detailed statement of how you

came to know something about the business.

A. About the date he gave the exhibition at Idora

Park in 1907 he was in the contracting business,

before that, and I was working for him, and he took

me there to Idora Park to help prepare the booth

and build it for the exposition, and I put the bed in
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there that he had There was three beds in the ex-

position. Then, I worked there. He was slow in

getting the exhibition ready, and we were there while

the exhibition was going on about for two weeks after

it started, that we worked there, daytimes and night-

times. After that I worked for him as long as he

Avas in business, that Is, about three years, possibly

a little more than that. I put up all the beds that

he sold after that time—during [319] that time.

The MASTER.—That is, until what year?

A. From the time of the exposition in 1907 up un-

til I finally bought the patent of him in January 10th,

1910.

Q. You bought the California rights in the patent?

A. The patent rights of the State of California.

Q. Wliich the present claimant, Marshall, Stearns

& Company, later acquired ? A. Yes, sir.

Q. Have you any statements or literature showing

the Jordan bed and the work at Idora Park, or before

or after that?

A. Yes, sir, I have a book in my pocket showing the

exhibit at Idora Park.

Q. Do you know when that book that you hold in

your hand was gotten up, and by whom?

Mr. WHITE.—Objected to as immaterial.

The MASTER.—I am not aware of the purpose of

the examination.

Mr. TOWNSEND.—It is to show your Honor

the development of the Jordan invention in popu-

larity, and we will show by all the testimony that it

is the very first bed of a revolving type wall bed ever
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put on the market, and it is the foundation for show-

ing the pioneership of the invention and the method

employed to show that it went into the public and

met with success and that the defendant has based

his device on that. That is subject to proof.

Mr. W'HITE.—It is also objected to as incompe-

tent on the further ground that the complainants in

this case are estopped in setting up any such conten-

tion, for the reason that on account of this judgment

of the Patent Office in favor of Mr. Celik, Mr. Jor-

dan has been determined not to be the pioneer in-

ventor of this class of bed, and they are estopped by

the record of the Patent Office of making any such

contention in this court. .[320]

The MASTEE.—What have you to say to that, Mr.

Townsend ?

Mr. T0WN8END.—The answer to that is, first,

that the contention we made before the Patent Office

as to the claims which were immediately involved in

interference, the contention being that they were not

patentable; at that time the Patent Office held that

they were patentable. The claims here involved in

this suit were not involved in the interference, and
Celik simply stands as an abandoned application in

the Patent Office and we are now showing what the

Jordan invention was in actual practise. The legal

significance that may be given to the Oelik applica-

tion and others pending in the Patent Office is some-

thing for your Honor's consideration, purely as a

matter of law, and there is no such matter as estoppel

arising here against the complainant.
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The MASTER.—I suppose the idea will be an es-

toppel by judgment, or something in the nature of

that.

Mr. TOWNSEND.—We were not estopped from

claiming that the invention in suit was a patentable

invention. The plaintiff in the Patent Office raised

the point that certain patents, in his mind, had antici-

pated the claims that were in interference, and the

Patent Office held to the contrary, so that there is

nothing binding, further thayi point that the Patent

Office took, that the matter was patentable ; and fur-

thermore, those claims are not here involved in these

broad combinations which are now before the Court.

We claim that these claims as they are phrased are

broad combination claims because they represent a

perfect bed, a practical bed. The Celik affair is noth-

ing but a drawing.

Mr. WHITE.—I will say this : That when Mr. Ce-

lik filed his application he did make some very broad

claims covering a bed and structure pivoted at top

and bottom and tumable .[^^^l ^^ ^^ opening in

the wall. All of Mr. Celik 's broad claims were re-

jected by the Patent Office for this Ruggles patent

and other prior patents. Mr. Jordan never made any

broad claims. All his claims that we know are lim-

ited to a specific detail of construction, with the

exception of the two claims which cover partly the

door, and also the bed or the door structure centrally

pivoted at top and bottom and tumable through an
opening in the wall. So that the broadest claim that

was contained in the Jordan application at the time

that claim involved the two others with similar claims
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that were put in interference with Mr. Celik 's appli-

cation, and all the other claims of Mr, Jordan's ap-

plication are limited to specific details of construc-

tion.

The MASTER.—I still have that matter under re-

served ruling and I will reserve my ruling on this,

and let the testimony be admitted subject to the ob-

jection. These matters are matters that I have not

familiarized mj^self about and I will decide it dur-

ing the progress of the matter.

Mr. WHITE.—There is no question that where

an application is made and is abandoned that that

application will have no effect whatever for any

subsequent application as a general rule, but the

case here is different. But with the Celik applica-

tion and the Jordan application and others inter-

ference was declared between them, and the Patent

Office subtracted from the Jordan application all

that was contained in the Celik application. If that

interference had not been declared why the Celik

application would have no eifect whatever on the

issues of this case, but the Patent Office did pursue

that course, so your Honor of corse, can't construe—

Mr. TOWNSE'ND.—I think our points of view as

to the law which is applicable in this specific case are

so radically different that we can't accede on the

part of the plaintiff to all that the defendant's coun-

sel says. The .[^22] claims in issue are broad

combination claims, as they stand. They were not

put in interference. They were in the Jordan ap-

plication at the time the interference was declared,
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and we are not required for the purpose of main-

taining infringement according to our theory that

these claims are as broad as those that were can-

celled.

The MASTER.—Suppose we let the whole matter

rest until the final argument, and take the testi-

mony on the matter now.

A. After the booth was finished we had a photog-

rapher come there and take the pictures that are

shown in the book, and they were printed as soon as

they could so as to get a few of them there and dis-

tribute them out, and were distributed broadly just

the last few days we were there, probably a week.

Q. Are the statements and descriptions in that

book correct? A. Yes, sir.

Mr. TOWNSEND.—I will offer this book in evi-

dence, and ask that it be marked Complainant's

Exhibit "G," which document is entitled: "Revolu-

tion in Beds by Jordan Manufacturing Company,

Berkeley, California.
'

'

Mr. WHITE.—Objected to as incompetent, irrele-

vant and immaterial, self-serving and hearsay.

The MASTER.—It will be marked "G" for iden-

tification. If it is admitted in evidence that letter

will serve as an exhibit numeral.

Q. Did you hear any expression of opinion of vis-

itors to Idora Park at that time regarding the bed?

A. Yes, sir.

Mr. WHITE.—Objected to as incompetent, irrele-

vant, and immaterial, and hearsay evidence.

The MASTER.—I can't see how it can be compe-

tent, Mr. White.
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Mr. TOWNiSEND.—Simply to show that this

struck the public as a new thing.

Mr. WHITE.—It is immaterial how it struck the

puhlic. [323] It is immaterial if as a matter of

fact the Patent Office has decided it is not a new
thing.

Mr. TOWNSEND.—That is a legal phase that we
will have to carefully present to his Honor.

The MASTER.—Do you think you could prove

the pioneer character of the invention by remarks
of different portions of the public?

Mr. TOWNSEND.—Not in that way alone, but to

those skilled in the art, architects, contractors and
builders as to what was the degree of favor that this

invention met with. I might remodel my question

and say, if he knows, in what degree of favor the

invention met with.

Mr. WHITE.—All this occurred after the appli-

cation for the patent was filed in the Patent Office.

The MASTER.—Let him answer your question.

All this line of examination is subject to your re-

served objection.

Mr. WHITE.—And the question is further ob-

jected to as not limited to the invention involved in

this case, to wit, the combinations set forth in claims

one, two and eight.

The MASTER.—We can't tell that until we know
what the character of the testimony is. I will allow

the question.

Q. What were the general expressions of opinion

and what degree of favor, if any, did those Jordan
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beds exhibited at Idora Park in September 3d to

October 5th, 1907, meet with, both as in regard to

the public, and possible uses of the invention by

contractors or builders, and those with whom you

came in contact wdth ?

Mr. WHITE.—It is understood that my objec-

tion goes to all this line of testimony, and that it is

incompetent, irrelevant and immaterial, calls for

hearsay, and on the further ground that the question

is not confined to the question of the combinations

in issue in this case.

Mr. TOWNSEND.—Claim 8 is a combination

claim including [324] a bed.

The MASTER.—The hearsay nature of it, that

troubles me, Mr. Townsend. However, let the objec-

tion be noted. He ma.y answer.

Mr. WHITE.—Note an exception.

A. The general opinion of the public was that it

was the best they ever saw they said. The con-

tractors, and builders and architects agreed that it

was the best on the markef.

The MASTER.—That sort of evidence has abso-

lutely no Wight with me Mr. Townsend, because it

is impossible to rebut it, you know.

Q. Were those beds that you made and displayed

there at Idora Park like or unlike the Jordan model

here in evidence ? A. It was the same.

Q. Do you know whether or not any orders "were

taken at that time for the Jordan bed ?

A. Yes, sir; they took orders there, quite a num-

ber.
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Q. What do you know about this bed yourself as

you viewed it at that time with respect to anything

else on the market in the wall bed line ?

A. At that time I never had seen another wall bed.

(Q. Had you ever seen a revoluble—a revolving

wall bed of this type 1

A. I never seen a bed of any description of a wall

bed of that kind.

Q. Were there any revolving wall beds on the

market at that time or during the time that you

were connected with the Jordan bed ?

Mr. WHITE.—Objected to that no proper founda-

tion has been laid, and too indefinite as to the terri-

tory to which the question is directed. That is what

market is referred to.

The MASTER.—The objection is, of course, good.

Q. In your knowledge what, if any, other revolv-

ing wall beds were on the market at that time, or at

the time you disposed of the Jordan patent ? [325]

Mr. WHITE.—Objected to as immaterial.

The MASTER.—TTr. White's objection was to

the extent of the market. It may very well be that

the Easter markets might be well supplied, and the

market in Oakland have none at all.

Q. In this vicinity?

A. I don't think I heard of one.

Q. How many beds, if any, were installed of the

Jordan type and when and where if you can say.

By the Jordan type I mean according to the Jordan

construction as represented by the Jordan model.

A. Do you want me to state the places they were

put?
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Q. Yes, what you know about the actual use of

the bed.

A. I put in three and did all the work on them,

put in two on Pine street near Grove, in Berkeley,

and one on Grove, near University in Berkeley,

both the same contractor, a man named Tupper, and

one on Elizabeth near San Pablo, two on 41st and

Broadway, Oakland. Six on Devisadero street in

San Francisco. That was all I put up for Jordan

imtil the time I purchased the right, and then I

put up only two while I had it. They were on 41st

and Montgomery, Oakland. The owner's name is

Campbell.

The MASTER.—When did you purchase the

right, did you say? A. January 10, 1910.

Q. How about those for Porter?

A. There was three for a man by the name of Por-

ter on Telegraph and Alcatraz in Berkeley. Four

for a man by the name of Young on Telegraph op-

posite Idora Park.

Q. Were those all put in before or after you pur-

chased the Jordan right ? A. Before.

Qi. So that you want to add those seven extra

ones to your previous list ? A. The first list, yes.

Q. Do you know any reason wiiy any more beds

were not put in by Jordan ? A. Yes. [326]

Mr. WHITE.—Objected to as immaterial.

,Q. Just state the reasons, if you know, about the

conditions of affairs.

A. At the time of the exposition at Idora Park

why it was just, he was just getting in line to do a

good business, and the financial panic came on im-
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mediately afterwards, and he was in the contract-

ing business and also held a controlling interest in

a planing-mill and that got into financial difficulties,

and—the mill did, I mean, and Jordan had to dis-

pose and do away with the contracting business

and take charge of the mill. He went in as mana-

ger and then I went to work for him, when he took

hold of the mill as salesman, which place I held for

a year and a half. Then part of the time I worked

out of the mill whenever there was any bed being

made, I worked there, and put them up between

times. On account of his time being taken up in

the mill, and the financial troubles of the mill he

could not give any attention to the bed. He left

the majority of it to me, and all the beds he did sell

naturally came through the advertising that was

done at the Park. Finally the mill went from bad

to worse, and the sheriff seized it and it naturally

went out of business. He sold me the patent be-

cause he had to raise some money.

Q. When you bought the patent did you take over

the material in the wall bed business?

A. What he had on hand, yes, sir.

Q. Did you have any difficulty in getting those

materials ?

A. Yes, before I had removed them they were in

the mill. Before I had removed them the sheriff

levied an attachment on them, and removed them to

a warehouse and I had to get a lawyer to get them
for me.

Q. Mr. Quentel, you were asked if you know about

any other revolving wall beds in Oakland or vicinity.
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Did you ever hear of any revolving wall beds any-

where else at that time? [327]

^r. WHITE.—Objected to as immaterial.

Q. And up to the time you purchased the patent?

A'. No, sir.

Q. Would you likely have known if there had been

one?

Mr. WHITE.—Same objection.

A. If I had—
Q. One in general use.

A. If I had heard of the ting I would have taken

the pains to find out.

Q. I show you a clipping and ask you if you

recognize it.

(Mr. Townsend hand clipping to witness.)

A. I recognize it.

Q. What is that cut?

A. That is a cut the same as in the little book

taken at Idora Park.

Q. Are the statements in that clipping descriptive

of the cut, correct or otherwise?

A. I never read the statement.

Mr. WHITE.—Objected to as immaterial.

iQ. Will you read them to see if they are correctly

expressed? A. Read it aloud?

Q. Yes, read it into the record.

The MASTER.—Let me see it.

Mr. TOWNSEND.—I will state that the clipping

has been on the files of our office from a time prior

to the issuance of the Jordan patent.

The MASTER.—I don't see how any such clip-

ping can be evidence.
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Mr. TOWNSEND.—I think it is pertinent to the

publicity given the invention at a time considerably

prior to the beginning of this suit, and as showing

the actual development of the invention as a practi-

cal device. We are not suing on a paper patent.

We are suing on a patent based on actual use, the

building of these devices and proof of extensive use.

[328]

Mr. WHITE,—It is aU immaterial in view of the

ruling of the Patent Office that he was not the in-

ventor of this broad combination. You can't get

over that ruling by any newspaper clipping or any

other evidence.

The MASTER.—I will let it go in the record sub-

ject to the reserved ruling. This form of evidence is

unusual. It may be all right in patent cases. There

is no necessity for this witness to read it into the

record, is there? I can have the reporter copy it

into the record.

Mr. TOWNSEND.—Yes. He merely wants to

look it over to see if the statements are correct.

A. It is correct, so far as I know, except that it

says how long he worked on the patent. That is

what I don 't know. He says he worked two years on

the patent. I don 't know that. Otherwise it is cor-

rect.

Q. I will ask you

—

Mr. TOWNSEND.—I will ask that this be marked

Complainant's Exhibit "H."
Mr. WHITE.—Objected to as inconapetent, irrel-

evant and immaterial.
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The MASTER.—It will be so marked.

Q. Will you demonstrate, Mr. Quentel, by the

Jordan model what the features were that you

pointed out to prospective purchasers that you sold

the Jordan bed to ?

Mr. WHITE.—Objected to as incompetent, irrel-

evant and hnmaterial.

Q. And illustrate to the Court.

Mr. WHITE.—He may have detailed all of them

or some of them. What possible difference does that

make in this case"?

The MASTER.—I really can't see, Mr. Townsend.

Mr. WHITE.—He has put in the pamphlet there

that he says discloses the bed that was on exhibition

there. [329]

The MASTER.—He may answer subject to the

same reservation.

(Reporter reads question.)

A. The other bed had some furniture on this side

and could not be used for anything practically as

good as before. It has a china closet or buffet or

writing-desk and things like that, a gas mantle on

this side, and that was exposed during the daytime

to use to put dishes in there and turn it around with-

out moving the dishes, and then you could turn it

around this way and get the bed exposed for use

when conveniwet ; also we put a glass on here, on this

side, which would be an advantage to some extent.

Q. And you used the space into which the bed

turned, the recess or closet as a closet space ?

A. Yes, sir. We used all around the wall space
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for carrying things the same as an ordinary closet,

and while the bed is out and turned the opening can

be used as a door, which could not with the other beds.

The MAiSTER.—What do you mean by the other

beds?

A. The different classes that were in use at the

time.

The MASTER.—You mean the Jordan bed?

A. No, the beds that were manufactured by other

companies.

Mr. WHITE.—What other beds were on the mar-

ket at that time? You mean ordinary folding-beds?

A. Yes, sir.

Q. Beds foldable into a closet? A. Yes, sir.

Q. Or a cabinet? A. Yes.

The MASTER.—All right; go ahead with your

answering.

Q. Could you get into the closet when the bed was

turned out into the room of the Jordan construction ?

A. Not when the bed was clear through, no ; the bed

had to be part way open to act as a doorway while

the bed was in that position ; about halfway.

Q. If the bed was far out into the room

—

A. If the bed [330] was far out into the room

you could not get into the closet unless you went in

by a separate door.

'Q. If the bed was out of the closet could you lift

the bed and turn the structure?

A. Yes, you could lift the bed.

Q, If it was set in a corner in order to get behind

the bed you would have to tilt it up and then you
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could get behind it to make up the bed ?

The MASTER.—You mean by behind, you use

that in the sense to getting to one side of it?

A. Yes.

Mr. TOWNiSEND.—The witness has illustrated

by lowering the Jordan bed into horizontal position

in the room, and turning the door so that it stands

angularly with respect to the door opening.

Q. When the bed is down in this position would

this afford a space to get into the closet ?

A. I hardly think it is large enough that way. If

this was in a corner of the room you could go through

here, and then if it was set away from the corner it

would be probably a twelve-inch space where a per-

son might squeeze through.

Mr. WHITE.—A very thin person? A. Yes.

Q. How wide were the Jordan doors that you in-

stalled? A. Five foot two.

Q. How wide a bed—a double bed or three-quar-

ters ? A. A bed for two persons.

Q. How deep was your closet?

A. Why, it would necessarily be half the width of

the door. That would make it about 32 or 33 inches.

33, probably.

Q. With the bed folded up vertically was there

anything to prevent ready access to the closet through

that door?

A. No, sir. You had to turn the door partly.

Q. You turned the door on its pivots or hinge 5

and you could go in and out of the recess ?

A. Yes.
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Q. Do you know of any of the Jordan beds in-

stalled before the Idora Park Exhibit ?

A. Yes. [331]

Q. Where were they installed?

A. On the corner of Cedar and Euclid Avenue in

Berkeley.

Q. How many were there *? A. Four.

Q. Do you know whether or not they are in use

to-day?

A. Why three of them are in use, but one flat is

vacant.

Mt. town-send.—We will invite the Court to

go, at the Court and coimsel's convenieijce, to see

these early Jordan beds, and see them in actual op-

eration, and I think the questions that we asked as

to the size of the opening when the bed is turned can

be answered by actual observation when we see the

actual beds in use.

Cross-examination of E. D. QUENTEL.
(By Mr. WHITE.)
XQ. I understood you to state that in some of

these structures you recommended having a door

hinged at the side of the pivoted door on which the

bed was hung in order to allow access into the closet

back of the door. Is that correct ?

A. I understood that I meant to say that when the

bed was in position to be occupied that the only way
they could get into the closet while it was down would
be to go into a door through the closet. They could

not get into the closet when the bed was down unless

they raised the bed and turned it part way around.
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X<^. So that when the room is being used as a bed-

room and the Jordan bed is down in horizontal posi-

tion you could not get access to the recess back of the

pivoted door holding the bed. Is that correct 1

Mr. TOW'NSEND.—I will just submit that this

line that counsel is on at the present is immaterial so

far as Murphy is concerned. He wants to show an

additional advantage of Murphy which is iihmate-

rial. It is immaterial so long as Murphy does all

that Jordan does. The fact that he can do [332]

something more is inunaterial.

The MASTER.—Objection overruled.

A. I said that when the bed was down in position

as it is at present, that by turning it slightly that

there must be room to get in there, into the closet, but

I was not positive of it.

XQ. You said it would be narrow *?

A. It would probably be about 12 inches.

XQ. When the bed is down in the Jordan struc-

ture, unless it is raised the side of the bed will strike

the side of the opening, will it not?

A. It will strike, but I think a person could get

through.

XQ. I note in your pamphlet that you have dis-

closed a structure containing a centrally pivoted door

having a bed hinged thereon, and a hinged door at the

side thereof. What was the function to be per-

foraied by that hinged piece of door? Why was it

present in the structure?

A. That was put there because the bed, you will

notice in the picture it has a china closet on it. One
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of them had a china closet, another a common bureau,

and when that china closet is in place you would have
to have a side door in order to get into the closet.

X'Q. So that when you have some article of furni-

ture on the Jordan construction, you would have to

have this supplemental door in order to get access

into the closet if the bed is not in use ?

A. You would have while there was furniture on it.

Mr. TOWNiSEND.—To what figure does counsel
refer to ?

The MASTER.—The figure on page 6 of the

pamphlet.

Mr. WHITE.—And in the page of the pamphlet
immediately following with regard to the presence of
such a door.

XQ. You stated that there are other beds on the
market, and were at this time, the year 1907. What
character of beds? [333]

A. They were the beds of Marshall-Stearns Com-
pany.

XQ. How were they constructed ?

A. They were constructed so that the door—the
panel would have to be lowered with the bed.
XQ. They were pivoted at the side I

A. At the sides so that the panel there that forms
the door fills the opening which would have to be low-
ered down with the bed.

XQ. The door structure would form the bottom of
the bed when the bed was in horizontal position?
A. It would form part of the frame work of the

bed. There was the Holmes bed also.
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XQ. How was that constructed ?

A. That was like the trundle-bed and was pushed

in under the bath-room and such places.

XQ. The house was so constructed that a space

was left between the floors ?

A. It would go under the floor.

XQ. And when not in use it could be slid under

the fl/or, between the floors ? A. Yes.

XQ. What other types of bed were on the market

at that time ?

A. None I laiow of at that time.

Mr. WHITE.—That is all.

Redirect Examination of R. D. QiUENTEL.
(By Mr. TOWNSEND.)
R'DQ. Look at page 6 of the Jordan folder "Revo-

lution in Beds," and state whether or not that line

which appears to represent a hinged door at the side

of the opening is not the folding stop of Jordan.

Mr. WHITE.—Objected to as grossly leading.

The MASTER.—I don't find a leading question

under the circumstances. Is that the fact, Mr. Quen-

tel ? Is that the folding stop ? It seems to me, Mr.

Townsend, that the folding stop would be on the

other side. [334]

The MASTER.—Mr. Quentel, look at page 4.

That looks like a door, to me, in the corner of a room
there next to the mantle-piece, which I presume is the

revoMng bed.

A. The folding stop is on the right-hand side.

But there was one of those made with the drawings
on the left-hand side. That bed would work in the
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opposite direction from the other.

The MASTER.—Wouldn't the folding stop have

to be on the side whence the movement begins in the

room ?

. A. The bed could be made with the stop on either

side.

The MASTER.—In the direction that the model

moves now, does

—

A. It could revolve in either direction with the stop

either on the right or left side.

The MASTER.—But if that particular model

should revolve in the other direction from which it

does now, the folding stop would be on the other side ?

A. Yes.

The MASTER.—Now, here on page 4 isn't a door

in the corner ? It looks to me like a door indicating

a door knob and a hinge ?

A. Yes, sir, that is a door.

RBQ. That is a supplemental door?

A. That is a separate door.

The MASTER.—And the mantle-piece there is the

bed in question. That is this Jordan bed, is it not ?

A. The mantle-piece is the mantle that is on the

opposite side to which the bed is on; j^es.

RDQ. What is j^our answer to the drawing on

page 6? The appearance of the hinges on the left-

hand side of the opening in the cut

—

A. That one was made left-handed.

RDQ. On page 6, that is the folding stop?

A. Yes, that could be made either right or left, and

you could put the bed either in a right or left-hand
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corner of the room. Whichever way was convenient.

[335]

The MASTER.—I think the answers which re-

sulted from my questions gave an erroneous impres-

sion. If I am not mistake the present folding stop

is on the other side. I am not sure ahout that.

A. It could be if so desired; yes, sir.

Mr. WHITE.—Of course, that would change the

direction in which the bed would be turned.

The MASTER.—So that if the direction in which

the bed is to be turned is as it is now the folding stop

would be where it is now?

A. If the bed was turned in the direction it is now

the folding stop would be on that side. That does

not show the way, but that is the way it showed in

the cuts.

Mr. WHITE.—That is due to the fact, is it not,

that the folding stop stops the movement of the bed

in either direction ? A. Yes,

The MASTER.—This cut on page 6 which indi-

cates the bed is a reversal of this one here ?

A. That folding stop is showji there. We always

called it and knew it as ''flip-flop."

The MASTER.—I see your point, Mr. Townsend.

I have been confused by reason of the fact that the

door was there reversed. This cut 6 shows a door

revolving opposite from the model.

Mr. TOWNSEND.—Yes.
The MASTER.—And consequently the hinge indi-

cated on the opposite jamb would be the folding stop.

Mr. WHITE.—You mean the line of the opening?
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Mr. TOWNiSEND.—Yes. That will correct the

record. [336]

Eecross-examination of E. D. QUENTEL.
(By Mr. WHITE.)
RX'Q. I refer to pages 5 and 6 of this pamphlet

and read as follows: ** Access to the closet may be

had when bed is in position shown above, or an ordi-

nary door may be used in the wall and side of the

bed." Now, I will ask you to state whether or not

the construction shown at the left of the opening in

this photogi-aph on page 6 is not an ordinary door in

the side of the opening, and being the door referred

to in the extract which was read from the pamphlet?

A. On page 6 there is no ordinary door connected

with the bed whatever.

RX'Q. That is the foldable stop, then, that is re-

ferred to or shown in the figure on page 9. Is that

correct ?

A. This bed on page 6 has no door to get into the

closet except while the bed itself is in turned posi-

tion. That is the only way to get into the closet.

RX'Q. I suppose, then, from this extract from
your pamphlet that access can be had to the closet

when the bed is in the position as shown on page 6 of

the pamphlet. Is that correct ? A. Yes, sir.

RXQ. Now, did you have any sti-uctures in which
an ordinary door was hinged at the side of the open-
ing? A. Yes, sir.

RXQ. By reason of that folding stop or flip-flap,

as you call it, the Jordan structure can be completely
reversed so that in either position it occupies the
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same position. Is that correct? That is the same
space? A. Yes, sir.

RXQ. If the foldable stop was not present, you
could not completely reverse the structure, the Jor-

dan structure in the opening, could you?
A. No, sir. [337]

Mr. TOWNSEND.—What does counsel mean by

not present?

The MASTER.—Not there.

Mr. WHITE.—I mean, if these stops which we
find in the Jordan structure are not hinged so that it

can be turned back and forth.

The MASTER.—You understood that, Mr. 'Qtien-

tel, did you, when he said they were not present, that

he meant that they were not present as a folding ele-

ment?

A. There could be other arrangements so as to turn

it.

The MASTER.—After it was fixed?

A. With the way it is constructed you would have

to turn the flap around out of the way so as to reverse

the door.

RXQ. Is that the reason why you do turn the fold-

ing stop in order to get the door out and in the same
position and completely reverse it in an opening in

the wall? A. Yes, sir.

RXQ. In the Jordan structure and put on exhibi-

tion there in which structure an extra door was set,

was there a post in between the two doors making two
openings ?
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A. Yes, there were two separate openings.

Mr. WHITE.—That is all.

Mr. TOWNSEND.—That is all.

[Testimony of Harry B. Stearns, for Complainant

(in Rebuttal) .]

Direct examination of HARRY B. STEARNS,
called for complainant in rebuttal, sworn.

(By Mr. TOWNSEND.)
Q. Please state your name, age, residence, and oc-

cupation.

A. Age, 33; occupation, president of Marshall &
Stearns Company ; 2219 Russell Street, Berkeley.

'Q. By Marshall & Stearns Company, do you mean

the plaintiff here ? A. Yes, sir.

Q. How long have you been connected with the

Marshall, [338] Stearns Company, or its prede-

cessors in interest ? A. About 8 years.

Q. Are you familiar with the wall bed business?

A. Yes, sir.

Q. Are you familiar with the revolving bed wall

business? A. Yes, sir.

Q. Will you outline what your experience has

taught you regarding the developing of the wall bed

business with especial reference and dating up to re-

volving wall beds as the same are now on the market ?

Mr. WHITE.—Objected to as immaterial.

The MASTER.—Overruled.

Mr. WHITE.—Exception.

A. For about 6 years we sold the so-called upright

wall bed. During that time we sold a great many
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beds, but about a year and a year half ago we pur-

chased the so-called Jordan patent and from that

date the business began to grow veiy rapidly. In

fact, I think I can say that from the time we made

the Jordan bed and put them down on the floor that

our business very nearly doubled.

Mr. WHITE.—Move to strike out the last state-

ment as absolutely inmiaterial and irrelevant that he

has referred to a bed not involved in this case.

Mr. TOWNSEND.—We will show that this bed

is the Jordan bed with other matters.

The MASTER.—I will allow the answer to stand.

Mr. WHITE.—Exception.

A. (Continuing:) The old Marshall & Stearns

Company were the original people that started the

so-called wall bed business. At the time we went into

it such a thing as the wall bed was unknown. They

had folding-beds, a great many of them, but no one

had put them into an opening in the wall and intro-

duced them from that basis. It meant an unmense

task, a task of educating the public, a task in [339]

which we spent something like $50,000 to $75,000 in

advertising alone ; a task of educating the architect

and the owners ; a task that necessitated in the start-

ing of the business we found it so difficult to interest

anyone it was even necessary for us to lease a build-

ing in which we put about $10,000 worth of furniture

of the ordinary type. We leased that building at a

very high price in order to show the people what the

wall beds were in actual operation. Later, we leased

still another building which we put $20,000 of ordin-
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ary furniture to show the people what wall beds

meant. I think there was something like $200,000

put into the bed business before it went on the profit-

able side of the ledger.

Mr. WHITE.—This all happened before you

bought the Jordan patent?

A. Yes, sir; about two years ago Mr. N. B. Doug-

las came into the business, and since that time the

business has become a profitable one. At that time

we bought the Jordan patent. At the time we bought

that patent the competition in upright wall beds was

ver}^ keen. We were looking around for an article

in which we would have no competition. The Jor-

dan bed, there had been some of them sold, and

people seemed to like them very much, and we figured

that if we could take the Jordan bed with our experi-

ence and knowledge of the bed business, develop it to

a high state of bed perfection, that we could simply

sweep the market with it. We put the improved

Jordan bed on the market and from that time when

we put it on the market the sale of the old upright

wall beds, if you might say, practically, well, it was

reduced to about ten per cent of our business, the

improved Jordan bed taking about 90 per cent of

our business. This was immediately upon our putting

it on the floor. The upright wall bed took a space

of about 8 feet 6, [340] including the jamb, the

casing and door. With the improved Jordan bed it

was possible for us to produce the same convenience

in a space of 4 foot 10, plus your jambs, and say 3

inches, which would be 5 foot 4 or 6. The saving of
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the door meant to the purchaser of the bed not only

a saving in space, a saving in wall space and saving

in hanging space in the closet, but it meant also a

saving of about $10 on the price of the bed. Where-

upon we raised the price of the improved Jordan

bed from $10 to $12 over our upright wall bed. At

these prices we could have a mirror about 28 by 50

inches, the maximum price of $67.50, and we sold beds

in large quantities at that price.

Mr. WHITE.—What type of bed I

A. The improved Jordan bed. Mr. Murphy came

into the field and the next thing we knew it was

utterly impossible for us to sell any beds at our pres-

ent prices, for the reason that he was offering to the

public a bed with a little smaller mirror

—

Mr. WHITE.—We object to this as being abso-

lutely immaterial. If they wanted a monopoly of the

business they should have secured a patent which

gave them such a monopoly.

Mr. TOWNSEND.—I will develop the matter of

competition a little later.

Mr. WHITE.—Move to strike out all the foregoing

answer as incompetent, irrelevant and immaterial,

and referring to a structure not disclosed to the

Court, the character of which is indefinite and not in

evidence in this case.

The MASTEE.—All of this evidence seems to

apply to the improved Jordan bed,

Mr. TOWNSEND.—Known as the oscillating

portal wall bed.

The MASTER.—How do you propose to make it
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material? [341]

Mr. TOWNSEND.—Simply that the oscillating

jDortal wall bed is the only oscillating wall bed on the

market except the defendant and the Jordan bed as

we know it ; that the oscillating portal wall bed is a

development by the Marshall Stearns & Company of

the Jordan bed. In itself, details of construction are

not before the Court, we will ask the Court for time

if it is necessary to view^ the oscillating beds as they

are installed. I hardly think that is necessary, be-

cause we are going to show that in eliminating the

oscillating wall bed of the complainant company the

only bed of this type whatsoever ever on the market

turning in a vertical opening in the wall was the Jor-

dan bed. It is absolutely material in showing the

development of these beds. It follows out our theory

of the development of these beds.

Mr. WHITE.—It is based on another article.

Mr. TOWNSEND.—It is the same article, so far

as that is concerned. The oscillating bed, your

Honor, is truly not in its every detail before the

Court except as we are bringing it out now, the nature

of it, but I want to show plainly to the Court just

what these beds are. It is the whole evidence of the

witness that we must view, and I think it is improper

to break into the middle of the witness' testimony

and say it is not material. We must take it in its

entirety and relationship and historical development

of the art.

The MASTER.—I will deny the motion at this

time, but I have very grave doubt as to how much
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weight I will give to testimony of this character.

Q. In your answer you might include the competi-

tion of the defendant and the effect it had on your

business and on prices.

Mr. WHITE.—Objected to as immaterial. The

question here is one of invention and of anticipation.

[342]

The MASTER.—1 don't care to know how much

money the complainants may have lost in the matter.

Mr. TOWNSEND.—The question shows the pub-

licity of this bed. The cases go to show that when a

structure has become known and supplanted other

prior devices evidence of its popularity and the

amount of sales, the fact that it became established

as a patented structure is proof of invention, espe-

cially if there is any doubt of invention in your

Honor's mind. Mr. White himself relies on the

same kind of testimonj^ when he is in the same posi-

tion. We have no other way of showing what the

practical device is or show^ing the practicability of

the device unless we can bring in evidence of what it

does.

The MASTER.—All right. Overruled.

Mr. WHITE,—If you confine your testimony to

the extent of the use of the Jordan bed, I would have

no objection. He is asking him about the extensive

use of the improved bed, and that is not before the

Court.

The MASTER.—Perhaps you better reframe your

question now, Mr. Townsend.

Mr. TOWNSEND.—If I recaU it was in respect to
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the competition of the defendant.

(Reporter reads last question.)

A. At the time that Mr, Murphy came into the

field, as I stated before, we were getting a maximum
of $67.50 for a bed with a 28 by 50 inch mirror. It

became impossible for us to sell any beds whatever at

that price for the reason that Mr. Murphy was asking

$48 for a bed with a slightly smaller mirror, but a

bed which was a mechanical equivalent of our im-

proved Jordan bed.

Mr. WHITE.—Move to strike out the last state-

ment as not responsive and no proper foundation has

been laid, and mere opinion of the witness.

The MASTER.—Granted. [343]

Q. Other than the defendant, what competition

have you in the oscillating wall bed business %

A. We have no competition whatever.

Q. When did you first hear of a revolving wall bed

or oscillating wall bed?

Mr. WHITE.—Objected to as immaterial.

Q. In the wall bed business.

The MASTER.—Objection overruled.

Mr. WHITE.—Exception.
A. The only one that I ever heard of was the Jor-

dan bed. I am familiar with the bed business and

have been interested in every kind of a new bed, or

anything along that line for years. We have

watched it very carefully because it is our business.

There never was anything put on the market in the

way of a revolving bed except the Jordan bed or beds

on the basis of the Jordan bed.

Q. On the market. What market do you refer to ?
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Local market, or California market, or general mar-

ket?

A, Of course, I am more familiar with the Pacific

Coast, but we also have people that our watching our

interest all over the country, and I know that there

never was any kind of a bed of that character ever

put on the market or attempted to be put on the

market.

Q. In this original wall bed you speak of where the

bed turned in and out of an opening, was there any

revolving door structure there? A. No, sir.

Q. Was that opening built in the wall?

A. Yes, sir.

Q. Was there any access to that opening from the

front? A. No, sir.

Q. What advantage, if any, does the mounting of

the bed have on the revolving structure so as to carry

the bed in and out of the closet and close the opening ?

A. It has the advantage of saving the closet door

which I have [344] just told you the advantage of,

and it also has the advantage of making your bed

more sanitary, also makes it possible to put a piece

of furniture on the front, if you desire, and have the

use of the furniture at all times.

The MASTER.—Q. By saying "saving the closet

door" you mean doing without the closet door?

A. Doing without the closet door; yes, sir.

The MASTER.—Anything you want to add to that

answer. I thought you were not finished when I in-

terrupted.

A. Well, there are other advantages, but I don't
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know as I need give them any more fully.

Q. By saving the closet door do you mean you can

have access to the closet by turning the panel one

way or the other ?

A. Yes, sir. I mean that where formerly they

used closet doors for access to the bed closet that now
in m,any cases they do not. In some instances they

do and in some they don't. It is according to the way
the plan is laid out and according to the way one feels

about it.

Q. What was one of the difficulties that you men-

tioned in regard to getting architects and builders to

take up the wall bed business?

A. The wall bed business meant a revolution for

architects in the floor plans that they drew. In the

past they had drawn plans for five and six room

apartments and putting in the wall beds, that de-

manded an entirely different arrangement. It de-

manded that they had to be educated up and in-

structed in regard to drawing the floor plan. The

six room flat was cut in two in the center, you might

say, and two three room flats, each one of the three

room flats having the same convenience as the six

room flat on account of the addition of the beds to the

apartment. It was almost an impossible process to

get the architect to draw the plan even after they

appreciated the merit of the article. [345]

Q. You mean by putting a folding-bed in you could

fold it into the closet in the daytime and use the room
as a dining-room or living-room in the daytime and

a bedroom at night ?
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A. There is a peculiar construction in the laying

out of small apartments. The architect has got to

ha\e hours spent with him in showing him how to lay

them out to the best advantage. Otherwise the draw-

ing that he has been used to drawing, and he makes

the plan that is very poor indeed. We have spent a

great deal of money and a great deal of time in bet-

tering apartment house conditions. We even got out

a booklet at one time to show them how to do it. In

fact, our present circular is gotten out with that in

mind. One page is entitled, *' Instructions for (Archi-

tects on Floor Plans." The new oscillating portal

bed meant a change in construction from the archi-

tectual standpoint.

Q. You mean to say that the installation of the

improved Jordan bed meant a change in architec-

tural designing features'? A. Yes, sir.

Q. By the circular referred to, I hand you that

book and ask you if that is your catalogue.

A. Yes, sir.

Q. Does that advertise the so-called Jordan im-

proved bed? A. Yes, sir.

Q. Which you have spoken of ? A. Yes, sir.

Mr. TOWNSEND.—I will offer that catalogue

simply for illustrative purposes of the witness' testi-

mony as Exhibit *

' I.

"

Mr. WHITE.—Objected to as incompetent, irrele-

vant and immaterial.

The MAiSTER.—It will be marked Exhibit "I."

Mr. WHITE.—On the further ground that it ob-

viously does not disclose the structure covered by the

patent in suit.
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Mr. TOWNSEND.—That is all. [346]

Cross-examination of HARRY B. STEARNS.
(By Mr. WHITE.)
XQ. Did you or your company ever endeavor to

secure from Mr. Celik his application for a patent?

A. No, sir.

XQ. Directly or indirectly ? A. No, sir.

XQ. Do you know what Mr. Celik was doing in

connection with the wall bed business in Los Angeles

in the year 1905?

Mr. TOWNSEND.—Objected to as not cross-ex-

amination.

Mr. WHITE.—He has gone into the whole history

of the art here.

The MASTER.—Objection overruled.

A. I don't think he was doing anything so far as I

know.

XQ. Did you know what Mr. Merrill was doing in

Chicago in the early part of 1906 in connection with

the disappearing bed?

A. I would not say when the year was. I know of

Mr. Merrill in Chicago.

XQ. And you knew he filed his application for let-

ters patent on a centrally pivoted structure having a

bed on one side thereof at the same time Mr. Jordan

filed his application, did you not?

Mr. TOWNSEND.—We will admit that there was

a Mr. Merrill who was in interference at that time.

The parties were Merrill, Celik, Jordan and a man
named Pierce. Merrill and Pearce were the subse-

quent applicants to Jordan. That all will be shown



vs. Murphy Manufacturing Company et al. 405

(Testimony of Harry B. Steams.)

by the record, I think, about the application of Celik

in interference.

(Reporter reads question.)

A. I can't say that I did.

Mr. WHITE.—That is all.

Mr. TOWNSEND.—That is all.

Further hearing adjourned until Friday, the 23d

day of June, 1911, at the hour of 10 o'clock A. M.

[347]

Friday, June 23d, 1911, 10 A. M.

Counsel Appearing:

CHARLES E. TOWNSEND, ESQ., for the

Complainant.

WILLIAM K. WHITE, ESQ., for the Defend-

ant.

The MASTER.—I will appoint Mr. Lehner to re-

port the testimony for the balance of the session in

this matter.

The record should show these facts: That on the

19th of this month, in the afternoon, after the session

of that day, the Master, in company with the respec-

tive counsel for the parties, visited an apartment in

Berkeley, where there was viewed a sample of the

Jordan bed actually installed, and thereafter, in the

company of counsel, viewed a sample installed of the

so-called unproved Jordan bed.
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NAPOLEON B. DOUGLASS, called for the com-
plainant, in rebuttal, sworn.

Mr. TOWNSEND.—Q. Mr. Douglass, wiU you
please state your full name, age, residence and occu-

pation I

A. Napoleon B. Douglass; I am 50 years old; I am
engaged in the manufacture and sale of wall beds, in

San Francisco, and in California. My residence is

Berkeley, California.

Q. State what connection, if any, you have with the

complainant corporation, the Marshall & Steams
Company ?

A. I am Secretary and Treasurer of the Company.

Q. Are you familiar with the wall bed business as

it exists to-day? A. I am; yes.

Q. Did you hear or have you read the testimony

given by Mr. Stearns in this cause ?

A. I heard Mr. Stearns testify
;
yes.

Q. Are you the same Mr. Douglass he referred to ?

[348] A. Yes.

Q. Will you outline what your experience has been

in the wall bed business and especially as far as the

same bears upon the revolving wall bed business and
the revolving wall beds here in issue, and represented

by the models in evidence?

A. You mean the history of my connection with
the wall bed business since I first knew of this revolv-

ing bed?
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Q. What you know of the wall bed business both

before or since you became connected with the Marsh-

all & Stearns Company, and took up this revolving

tvpe of wall bed I

^

A. I first became attracted by the wall bed business

about five years ago. I was then a resident and en-

gaged in business in Seattle, Washington. I took

over the agency for the Marshall & Stearns Company

of their wall beds in Washington, at that time, and

sold their wall beds in Seattle and surrounding terri-

tory.

Mr. WHITE.—Q. When you mention a wall bed,

I request that you describe it briefly, so as to distin-

guish the various types that you may mention?

A. Yes.

Q, Please do so.

A. The wall bed that was made at that time was

the tiltable wall bed.

Mr. TOWNSEND.—Q. You mean where the bed

bottom was pivoted on horizontal pivots and moved

in and out of an opening?

A. Yes, it is hung on the jambs or a rack and gear,

and was tiltable in and out of an opening in the wall.

Q. Could you get in or out of that opening through

the space in which the bed was hung? A. No, sir.

Q. Continue in your historical review.

A. I afterwards became connected with the

Marshall & Stearns Company directly here in San

Francisco and Los Angeles also, [349] and we

continued in the business of selling those tiltable wall

beds at that time. My experience in introducing the

goods as an agent and a manufacturer in the State of
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Wasliington was rather uphill business. It was ne-

cessary for me to erect large apartment buildings in

order to introduce the goods, which I did. After-

wards becoming connected Avith the company here,

the bed made by Mr. Jordan was seen by me and at-

tracted my attention. Afterwards we procured the

right to manufacture under the Jordan patent.

Q. What was tJiere peculiar about the Jordan

structure that attracted your attention ?

A. The fact that it was a bed hung on a movable

structure, turnable within the opening, the bed re-

maining in a perpendicular position by a catch, the

opening being closed and the turnable structure being

an additional member.

Q. What advantages did that structure indicate

to 30U, as a practical wall bed man?
A. Well, there were several advantages. One of

the advantages was that we were able to get in and

out of the recess without an additional door. Also,

that we could fasten any piece of furniture on one

side of the movable structure which could be pre-

sented into the room or reversed into the recess as

desired'—in addition to the bed being mounted upon

the opposite side. Further than that, the advantage

was this, that in placing a mirror on the front of the

structure or room side, that we were able to use that

mirroM; at all times, whether the bed was in a vertical

position or in a horizontal position, which we never

were able to do in our tiltable wall beds.

Mr. WHITE.—Q. Do you think that is any par-

ticular advantage ?
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A. Well, so nmch so, that we are veiy glad to back

up the patent now.

Mr. TOWNS'END.—Q. Do the users of these w^all

beds find [350] that to be an ad'vantage?

A. Yes, so much so, that the sale of these improved

Jordan beds has practically eliminated the tiltable

wall beds in the market.

The MASTER.—Q. You speak of the improved

wall beds. You have not mentioned it heretofore in

your testimony. Do you refer to the one we saw

in Berkeley, manufactured by you, which I think you

called the Jordan Improved Bed 1 A. I do, sir.

Q. The Oscillating Portal Wall Bed?

A. Yes. This Oscillating Portal Wall Bed, if

carefully gone into, will disclose the fact that it em-

bodies a niunber of the claims.

Q. That can com'e up at another time. I simply

wanted to identify what you meant.

Mr. WHITE.—I move to strike that out as a mere

conclusion of the witness and an opinion on his part.

The MASTER.—That may go out.

Mr. TOWiNiSEND.—Q. If you have a model of

the improved Jordan bed, will you just present it to

the Court and illustrate the testimony? A. Yes.

Mr. WHITE.—We object to that question as call-

ing for something which is irrelevant and immate-

rial.

The MASTER.—That is to say, on the ground the

improved structure has no place in this case. Is that

what your objection is?

Mr. WHITE.—On the ground that the improved
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structure is not covered by claims 1, 2 and 8 of the

Jordan patent, which are the only claims in the

Jordan patent at issue here.

Mr. TOWNSEND.—That is where we funda-

mentally differ from the opposing counsel. We do

claim that the improved Jordan wall bed is covered

by the Jordan patent, and I will introduce [351]

testimony to show it and prove it, if necessary.

Mr. WHITE.—^We make the further objection,

the foundation has not been laid.

Mr. TOWNSEND.—It is not necessary to show

that the improved wall bed involves aU the claims

of the Jordan patent ; if it includes any one of them,

that is sufficient; as showing the history of the art

we are showing that the only beds on the market

to-day are the Murphy and the improved Jordan, be-

cause the improved Jordan includes the Jordan,

showing we only have on the market, and never had

any other beds on the market, except the Jordan bed

and the Murphy bed. Now, to show the slight

changes that have been undergone in the develop-

ment of the Jordan bed, it is quite proper to intro-

duce this model of the improved Jordan, to illus-

trate what this testimony is about, as, of course, it

is a question of construction for the Court to deter-

mine, whether one is within the other, whether this

improved Jordan is within the Jordan patent.

The MASTER.—That makes a sort of a double-

barrel case, to determine whether the Murphy bed is

within the Jordan patent, and whether the improved

Jordan bed is within the Jordan patent.
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Mr. TOW'NSEND.—I am afraid we have gone

afield on the matter at issue. The matter before the

Court is the comparison of the Murphy structure

with the Jordan claims.

The MASTER.—Yes.
Mr. TOWNSEND.—That is the issue we always

want to bear in mind. To some extent it may seem

that we are getting off the track in bringing in a

structure which does not correspond exactly with

the drawing in the Jordan patent. But it is the

natural def/opment or change in form that goes on

with respect to every patent and invention
;
you can

hardly refer to any important invention that we
know of that is put on the market that has not varied

from the exact drawing in the patent. That is a

natural course of development, but the [352]

Court says that a man is only required to show in

his patent a form which embodies his idea, and to

claim it properly, and the Court will cover him in

every intrusion of those claims, no matter what the

form may be. Now, I do not want to bring in any-

thing in the art that may be extraneous, but this I

do believe and maintain is important; we have been

talking about the improved Jordan, and I think the

Court should know what the improved Jordan is.

Mr. WHITE.—That improved Jordan bed is

covered by two patents, is it not %

Mr. TOWNSEND.—It is covered by certain pend-

ing applications, yes, for certain means for mounting

and hanging the bed, but, if you will take these

claims, you will find that it also includes the Jordan.
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Nearly every invention we have is covered by a

multiplicity of patents, two or more; take the sew-

ing-machine or the telephone that had as the basis

the Howe or Bell patents. The telephone that was

used at the time the suits were brought on those

patents, no doubt showed other patents, but the de-

fendants in those cases, just as in the present case,

did not use the subordinate patents but the later

patents.

Mr. WHITE.—Of course, it is perfectly obvious

that if the improved Jordan bed is not within the

claimis at issue in this case, it is no more relevant to

this case than the Holmes bed or the bed made by the

Los Angeles firmi, the California Hardwood Manu-

facturing Company, or any other bed on the market.

That is obvious. Now, if he wants to have any tes-

timony go in in regard to this bed, he should prove

first it is covered by the claims in issue.

Mr. TOWNSEND.—We will do that.

The MASTER.—I presume that is a satisfaction

of your objection as to the competency of the ques-

tion at this time.

Mr, WHITE.—There is no proper foundation

laid.

The MASTER.—No proper foundation laid. Is

that on the [353] ground that Mr. Douglass is

not competent to testify in regard to the matters of

that sort?

Mr. WHITE.—He has not been asked to compare

the Jordan claims with the structure to show that

these claims cover it. He has simply been asked to
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put the model in and describe its operation to the

Court.

Mr. TOWN'SEiND.—To illustrate the testimony.

The MA-STER.—Do you propose to show by Mr.

Douglass, Mr. Townsend, that this structure is within

the Jordan patent ?

Mr. TOWNSEND.—In part, and specifically by

Mr. Maynard.

The MASTER.—The proper practice, I suppose,

would be, that the model that your question refers

to, will be received for identification, as offered in

evidence in this case.

Mr. TOWN'SEND.—I think that is probably cor-

rect.

The MASTER.—On that ground I will overrule

the objection and allow the mod«l to be received for

identification, and marked for identification.

Mr. WHITE.—It is understood, then, that all the

testimony of this witness in connection with this

model or in connection with this so-called unproved

Jordan bed, is objected to as immaterial, irrelevant

and incompetent, and on the further ground that no

proper foundation has been laid.

The MASTER.—Yes.
Mr. WHITE.—I might clear up this matter. The

only reason, of course, counsel has for referring to

this improved Jordan bed is to prove extensive use

of the invention covered by the Jordan patent. The

reason he wants to prove extensive use is that when

the Court is in doubt on the question of invention,

extensive use may resolve that doubt in favor of the
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patent. Now, that is the sole purpose of establish-

ing any extensive use of this invention, and of course,

I presume that is the only reason he refers to this

improved Jordan bed. Of course, our objection to

this improved Jordan bed is that it does not embody

the Jordan invention as [354] embodied by the

claims in issue, and therefore the extensive use does

not prove anything in connection with the Jordan

invention. That is the gist of the whole matter.

Mr. TOWNSEND.—That is principally a matter

of argument, your Honor.

The MASTER.—This model may be referred to

in the record without any index letter, but ajs Exhibit

Jordan Improved Model for improved bed ; marked

for identification.

Mr. TOWNSEND.—Q. Is this model a correct

model of the Jordan Improved Bed as represented

by your Oscillating Portal Wall Bed, Marshall &
'Stearns Company?

A. It is with one exception, that the latch, I notice,

in tliis model, does not latch positively, when the bed

is turned into the room.

Q. By the "latch" do you refer to the spring clasp

appearing along one edge of the door panel ?

A. I do.

Q. Are you familiar with mechanical structures,

Mr. Douglass?

A. I am somewhat familiar with them, yes.

Q. Have you ever taken out any patents or applied

for any patent? A. I have.

Q. On wall bed or beds? A. Yes.
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Q. How does this model, improved Jordan bed

differ, if any, from the improved Jordan bed which

you saw in Berkeley the other day, and to which his

Honor has referred?

A. Only as to the difference in size, and possibly

the imperfection I spoke of in my previous answer

regarding the catch that this bed has. The movable

i^trueture has a mirror on one side.

Q. But the mode of operation, hanging, stopping

and latching, does that correspond?

A. Yes, it is the same. [355]

The MASTER.—9. I believe you said at the time

of this visit to the apartment the other day, that that

bed was incomplete in that it was usually operated

by means of an ordinary door knob, which was not

there at the time, and which this model has not. Is

that a fact 1

A. That is true, yes, we ordinarily use a door knob

on our full sized beds, that we mount,—and it is also

omitted in the model.

Mr. TOWNSEND.—Q. Have you applied for a

patent on the structure represented by your Oscil-

lating Wall Bed before youl

A. Yes, sir, I have,

Mr. WHITE.—Q. Any of the claims allowed in

that application I

A. Some of them claims have been allowed
;
yes.

Mr. TOWNSEND.—I might state for the benefit

of the Court that, as Mr. Douglass' solicitor before

the Patent Office, if I were called and sworn I would

say that we have more than one application pending
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on wall bedfe for Mr. Douglass before the Patent

Office, in some of which claims are allowed, and that

in respect to the model we have before us, which has

been marked for identification, that the sliding stop

by which the reversal of the door in either direction

is limited, has been repeatedly rejected on the Jordan

patent, and that the Examiner has repeatedly called

attention to the fact that the Jordan stop 17 is a

mechanical equivalent in the combination. We have

been struggling to overcome his objection. I do not

care to present the record in court because it con-

sists of confidential communications passing between

the applicant and the Patent Office, and the main

bearing would simply be to give a rival manufacturer

possible information. I do not think it would be

pertinent to the issues, but I do believe that it is

pertinent to refer to it, that the Patent Office [356]

has referred to the Jordan patent. If your Honor

wishes, I will show you the official letters, and any

part of them that you wish to appear in the record

may appear there.

The MASTER.—Well, that is a matter for you to

say, Mr. Townsend. Do you want to introduce in

evidence these letters ?

Mr. TOWNiSEND.—I would say, I do not care to

introduce the letters, because they pertain to con-

fidential communications, but I will have parts read

into the record that are pertinent.

The MASTER.—It is your testimony, Mr. Town-

send. I cannot teU what you want in ; I do not know.

You have to decide that dilemana for yourself.
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Mr. WHITE.—The Examiner has rendered an

opinion that this sliding stop in the model is not the

equivalent of the foldahle stop in the Jordan device.

I ti-ust you will make the same contention here that

you made before the Patent Office.

Mr. TOWN-SEND.—In this case, the first official

letter was as follows

:

''The eight claims are rejected on Jordan

892668, July 7, 1908, Class 72, Sub-class 3; Fry,

966898, August 9, 1910; wardrobe bedstead Fry,

shows applicant's general form of swinging

panel. Jordan shows the strip 17 which acts as

a stop for the bed in both directions of its turn-

ing. The mere use of spring pressed bolts in

place of the stop of Jordan would not involve

invention. See also for spring bolts; Sisbower

954218, April 5, 1910; Tiedemann et al., 956,-

837, May 3, 1910, sofa bedsteads extension."

It is important to note, by the way, that the three

references other than the Jordan are all 1910

patents, and shown to have been evolved subsequent

to the invention of Mr. Douglass.

The next commimication was this

:

"Amendment of Nov. 29, 1910, is of record.

The eight claims are again rejected on the refer-

ences of record which [357] do not set forth

any structural differences from the stop 17

shown by Jordan."

No further official commainications have been re-

ceived by us in regard to that.

Mr. WHITE.—Of course, in saying that we are
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willing to admit that this slidable stop in this im-

proved Jordan device is the equivalent of this fold-

able stop seen in the Jordan patent. I do not refer

to the fimction performed by the foldable stop 17,

which is to conceal this joint, and which function was

mentioned first by Jordan as being the important

function perfonned by said member. Of course, it

is obvious that the sliding stop here in the unproved

Jordan bed does not conc-eal that joint and is not the

equivalent.

Mr. TOWXSEXD.—The claims were with respect

to combination claims.

The AIASTER.—Are the actions of the Patent

OflBce prior to the final determination of the matter

evidence ?

:Mr. TOWXSEXD.—Because of the fact that these

proceedings before the Patent Examiner are argu-

ments back and forth, they are in the nature of opin-

ions of experts. Your Honor can consider them

just as you wish.

Mr. WHITE.—This is aU objectionable. The

reason I have not iu"ged the objection is. I wished to

bring out the fact that they eliminate in their im-

proved Jordan bed one of the stops called for by both

claims, and the admission, of course, differentiates

the device from tbe claims.

Ml-. TOWXSEXD.—For simplicity, I might state

right now, that I maintain that the improved Jordan

bed, as represented by the model, is embodied in

claim 8 of Jordan, without admitting that it might

not also be contained, if it were required to be, within
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one or the oAer of the claims sued on ; it is sufficient

that it is within one of them. But I saj- that this

claim 8 will disclose such a construction, or its

mechanical equivalent. [358]

Q. Before tout company began the manufacture

of your oscillating wall bed, or bought the Jordan

patent, id you have much competition in the panel

wall bed business in which the bed bottoms simply

moved up and down in an opening in lie wall?

A. We did have, yes, considerable.

Q. At that time, other than the wall beds that ^ir.

. Jordan manufactured, as shown by the evidenc-e,

were there any oscillating wall beds on the market!

A. No, sir.

Q. At the present time has the Marshidl & Steams

Company any competitors in the oscillating wall bed

business other than the defendant ? A. No, sir.

Mr. WHITE—Q. You refer to San FTandsco, I

believe ?

A. I refer to the entire United States—I am in-

formed.

ilr. TOWNSEXD.—Q. Is your experience and

information siirh that you are familiar with the gen-

eral wall bed business throughout the country ?

:Mr. WHITE.—I object to it upon the ground it

caUs for hearsay.

The :MASTEE —The objection is overruled.

Mr. WHITE.—We note an exception.

A. Yes, sir.

Mr. TOWNSEND.-Q. Do you make it your busi-

ness to learn about the wall bed business in its vari-

ous asi)ects ?
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A. Yes, we make it our business to learn about the

development of the art, and the volume of business,

if any, that is being carried on in different parts of

the United States. And I make trips at times to the

Atlantic Coast to find out by personal observation

what is being done.

Q. Looking at your oscillating wall bed model, has

that a wall attachment for apartments, consisting of

a door or structure having central pivots at the top

and bottom and turnable in the wall opening? [359]

A. Yes, it has.

Q. Does it have an article of furniture fixed to one

side of the structure ? A. Yes, it has.

Q, What is that article on the model?

A. It is a mirror,

Q. Does it have a bed hinged to the opposite side

of the structure turnable to stand in a vertical or

horizontal position ? A. Yes, it has.

Q. Does it have means by which it is engaged and'

held in its vertical position, to be revoluble with the;

door about its vertical axis ? A. Yes, sir.

Mr. WHITE.—That is objected to as immaterial.

The MASTER.—The objection is overruled.

Mr. WHITE.—Note an exception.

Mr. TOWNSEND.—Q. What are the means in the

model

—

Mr. WHITE.— (Intg.) The point of the objection

is that the claim is limited to holding means; it does

not cover broadly means for keeping the bed in a

vertical position.

Mr. TOWNSEND.—Q. What are the means for
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holding tihe bed upright, so that it will turn with

the panel showTi in the model or as used in the actual

doors we saw over in Berkeley the other day?

A. It is the fact that the bed is mounted on a

structure, with its center of gravity nearest the

d'oor, which holds it against the door, and thereby

retaining its vertical position,

Q. Do you use counter-weights in this box in be-

hind?

A. Yes. However, there is nothing in this model

—no counter-weights in the model.

Q. The counter-weights in the actual door would

be in the [360] vacant portion represented imme-

diately back of the head of the door in the model?

A. Yes. But, if you will notice, the construction

of the bed is such, regardless of the weight in the

weight-box, that the center of gravity is nearest the

door, thereby holding the bed in its vertical position,

Q. How are you enabled to use the closet-space

behind this panel of the improved Jordan as a closet

and obtain access to the closet ?

Mr, WHITE,—It is understood my objection goes

to all this line of testimony—it is understood that

my objection goes to all these questions on the

ground that the same are irrelevant.

The MASTER,—Yes,
Mr. WHITE,—And do I understand, Mr, Town-

send, that you only claim claim 8 in the patent cov-

ers this improved Jordan construction ?

Mr. TOWNSEND.—I did not make any limitation

of that kind. I said, simply for the sake of this
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lowing, in the Jordan patent

—

Mr. WHITE.—(Intg.) I say, is that all yon in-

tend showing, that it comes within that claim?

Mr. TOWNiSEND.—We are showing that.

Mr. WHITB.—I simply want to know if you in-

tend to show it comes within the other two claims,

I am satisfied with your testimony regarding the

eig'hth claim', whether it comes witliin that.

Mr. TOWNiSEND.—For the sake of simplifying

tlie controversy with respect to this improved Jor-

dan bed, it is limited to claim 8.

Mr. WHITE.—I am' satisfied with your testimony

that it does not come within' claim 8.

The MASTER.—That it does not come within

claims?

Mr. WHITE.—Yes. [361]

The MAiSTER.—I thought Mr. Townsend claimed

it does.

Mr. TOWNSEND.—I contend it comes within

claim 8, and it may come within more than that.

What was the last question, Mr. Repoi'ter ?

(The last question repeated by the Reporter.)

A. By revolving the structure on which the bed is

hinged, either \\^en the bed is in a horizontal posi-

tion or in an upright position, by swinging it either

to the right or to the left, depending on which way
the structure is mounted, we have a space practically

22 inches, through which we are permitted to pass

into the recess back of the structure.

Mr. TOWNSEND.—The witness has illustrated

by lowering the bed of the improved Jordan model
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audi swinging- it to the left until the link which helps

to suppoii; the bed strikes the jamb at the left, leav-

ing a space between the edige of the door and the

opposite jamb, which space he refers to as being 22

inches in width.

Q. In actual practice, what is the width of your

door panel for a double bed ?

A. 4 feet 10 inches, and 5 feet 2 inches, for a larger

size.

Q. A lai-ger size bed ? A. Yes.

Q. What are the widths of those beds respec-

tively?

A. The beds iim from' 3 feet 11 to 4 feet 3.

Q. Is the regular Jordan bed model revoluble in

the same manner, swinging to right or left, to give

access at one side of the closet ?

A. It is revoluble in the same manner, but the

space back of the structure is not as great as that

on this improved Jordan structure.

Q. Sufficient, though, to get through to the closet ?

Mr. WHITE.—That is objected to as leading.

Mr. TOWNSEND.—I mthdraw the question.

Q. Is it sufficient to allow one to pass into the

closet, [362] using a bed and panel of the same

width as used on the improved Jordan.

A. Yes, it is.

Oross-examination.

Mr. WHITE.—Q. Now, you said that in the reg-

ular Jordan bed of that type, disclosed by the patent

in suit, there is sufficient room to gain access into

the recess when the bed is down in a horizontal po-
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sition, and the same is swung over on one side so as

to come in contact mth the opening. Now, were you

basing that answer upon any particular Jordan bed

that you have seen and used? A. Yes, sir.

Q. Where is it—not the one we saw the other day

in Berkeley?

A: Not the one we saw recentlj^ in Berkeley, on

accoimt of the' fact that there was a box on the out-

side of the bed-springs, which would make it pro-

hibitive.

Q. In other words, that box outside of the bed-

springs is to make the bed wider, isn't that sof

A. It don't make the bed wider.

Q. It makes the bed structure wider?

A. It makes the opening smaller when the bed is

revolved.

Q. Now, if that box was removed from the outside

of the bed that we saw in Berkeley, why, you could

make the door opening narrower, couldn't you?

A. Well, not necessarily.

Q. I say you could?

A. Well, this was the intention; it was evident

that the structure placed on the opposite side from

the bed required that space in the opening.

Q. Now, isn't it a fact, Mr. Douglass, that the size

of the bed determines the width of the opening, and

the width of [363] the door, and when you deter-

mine the size of the bed, then you put in there an

article of furniture which can be adapted to that size

door; isn't that corre-ct?

A. In practice that is true.
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,Q. And when you have a narrow bed, you have a

narrow panel upon which these hedsi are mounted"?

A. No, you do not.

Q, It is your endeavor to make the panel as nar-

row as possible, consistent with the size of the bedf

A. Yes, but in shifting the bed on the door to one

side in the Jordan structure, as we saw it in Berke-

ley, eluninatiug the box in which the springs were

placed, you would then have a space of 14 or 16

inches through which you could get access to the

closet.

Q', And if you were to eliminate the box, as I un-

derstand you, you could make that door smaller in

width. That is perfectly obvious?

A. I have just stated that.

The MA.STER.—I do not understand the testi-

mony. I do not remember the box that you speak

of. My idea of the reason why you could not go

through the opening of the side in that particular

bed wasi because there was a china closet and articles

present on the other side.

Mr. TOWNSEND.—That is perfectly connect, your

Honor.

Mr. WHITE.—It is true there was a china closet

on the other side of the opening, but the opening was

only 91/^ iniches, and it is immaterial what was on

the other side of that opening.

The MASTER.—Mr. Douglass has testified that

there was some sort of box alongside there.

Mr. WHITE.—Yes. In other words, that ohject

OB the side of the bed would make that structure
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that much wider, and by reason of that, when the

bed is turned, the bed structure would come in con-

tact with the side of the opening quicker, [364]

and for chat reason an opening on the other side be-

tween the panel and the edge of the opening of 9I/2

inches was made through which no person could

pass.

The MASTER.—Yes. I did not remember that

so-called box. I thought it impinged on the side on

those wires or rods that held up the bed.

Ml". TOWNSEND.—^The measurements showed

that was a 5 foot 2 panel, and the bed was a 4 foot 8

•bed, where, as a rule nowadays, they handle 4 foot 3

beds.

Mr. WHITE.—On what size panel?

Mr. TOWNSEND.—On a 5 foot 2 panel.

Mr. WHITE.—Reduce the size of the panels and

reduce the size of the beds.

Mr. TOWNSEND.—The panel being the same—
and that the actual opening referred to' when the bed

was turned, as we saw it in that Jordan structure,

measured between 10 and 12 inches.

The MAiSTER.—You will have to prove that.

Mr. TOWNSEND.—That was even with the wide

bed,

Mr. AVHITE.—I had Mr. Murphy measure that

opening, and it was 9I/2 inches.

The MASTER.—Well, counsel disagi-ee upon that;

you had better have a witness on that.

Mr. WHITE.—The witness said you could not get

through that opening because it was on account of
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the width of the bed.

The MASTER.—Yes.
Mr. WHITE.—Q. When a bed is in use, and some-

one is in the Jordan bed, and it is desired to get into

the recess, I presume, in moving that bed to one side

in order to get into the recess, you would have to

move the weight of tlie person in the bed asleep, and

if she was a light sleeper you would have to awaken

her?

A. You refer to the improved Jordan? [365]

Mr. WHITE.—The improved Jordan.

A. Ordinarily they do not sleep in that position.

Q. In a horizontal position?

A. Yes. Ordinarily they swing the bed before

they lay it down, in order to have access to the closet.

The MASTER.—I think Ml-. White's question re-

fers to the bed in a horizontal position, that is, the

ordinary sleeping position, and a person sleeping in

it, he says, in such an event as that, would one be

apt to waken the person iui swinging the bed to one

side in order to get in the recess.

Mr. WHITE.—Q. As I understand, you stated

that in ordinary use the bed is not swung at right

angles to the wall, but is put down at an angle with

the wall, so that this space between the door struc-

ture and the edge of the opening is always there

and such opening is not closed; is that correct ?

A. In a gTeat many cases it is ; that is the way they

sleep on it.

Q. iSo, as a matter of fact, in those cases, this

opening is not closed by the door structure ?
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A. In sonie cases it is not, but in a great many

cases it is.

Q. Now, I understand, in a great many of the im-

proved' Jordan beds that you have put out on the

m.arket, you put in an extra door at the side of the

centrally pivoted door, which extra door is hinged

in to a separate opening, and that door is put in

there to enable anyone to get into the recess. Is

that correct?

Mr. TOWNSEND.—That is wholly irrelevant to

a question of infringement, your Honor.

Mr, WHITE.—Actions speak louder than words.

They are claiming they are operating this door in

this particular way, and we want to show they put

in an extra door to get into this closet space. [366]

Mr. TOWNSEND.—Tlie testimony and the beds

looked at in Berkeley, as his Honor knows, were all

cases where there was no such extra door. There

is no extra door called for by the claim. In fact,

Mr. Murphy wants to remodel Ms stop so that he

can have additional functions to the functions called

for by the claims of the Jordan patent, which is

wholly immaterial—that is getting away off.

Mr. WHITE.—I am not talking about any stops.

The WITNESS.—We never do put in any doors^

at all.

Q. You do not recommend this extra door?

A. Never; we never recommend it.

Q. Who puts in this extra door?

A. Sometimes the builders prefer to have it.

Q. In that building next to the Hotel Colonial, on

Stockton Street, above Sutter, isn't it a fact that
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you have this extra door in connection with your bed

etructure *? A. Which building is that ?

Q. Next to the Hotel Colonial, on Stockton Street?

A. That I am not positive on, but some builders

do put them in. We never advocate them. We, in

fact, advocate the elimination of the door for prac-

tical uses. What I mean by the "door" is the addi-

tional door to the recess.

Q. I sa}^, why should an architect recommend an

extra door or recommend putting it in ?

A. We do not recommend it.

Q. I say, why should any architect recommend it ?

What is the reason? A. We do not know why.

Q. You cannot imagine why?

A. No, because the structure which is' on our bed

and performs all the fimctions necessary for prac-

tical use is the panel used by which you get through

the opening into the recess.

Q. What do they ordinarily use this recess for

other than to [367] contain furniture or an article

of furniture or an article of the bath attached to the

centrally pivoted structure ?

A. Well, they use it for closets and for dressing-

rooms.

Q. Use it for dressing-rooms. When you use

your Jordan bed in connection with the recess used

as a dressing-room, I presume the mirror is' in the

dressing-room and can be used therein. Is that cor-

rect %

A. Part of the time, if they choose to have it on

that side, yes.
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Q. If yoiu' Jordan bed was located in an opening

between two rooms, and you bad an article of furni-

ture on one side, sucb as a sideboard or bureau, and

your bed on the other side, both articles of furniture,

by the reversal of the door, would be accessible from

either room, and both could be used at all times, and

in either one room or the other. Is that corrects

A. That is obvious.

Q,. That is obvious "? A. Yes.

Redirect Examination.

Mr. TOWNSEND.—Q. Mr. Douglass, does the

catalogue, Exhibit "I," of the oscillating portal wall

bed illustrate what you have been sajdng with re-

gard to the use of your improved panel as a door

giving access to the closet when the bed is either up

or down? A. It does, yes, on pages 6 and 7.

Q. Does that catalogue represent your detail in-

structions to architects and others as to the manner

of installation and unit arrangement*?

A. Yes; on page 12 we show a diagram^ of beds in

an apartment house construction in which we do

not show^ any door other than the structure on which

we mount the bed. Also on page 14 in our instiTic-

tions and in enmnerating the advantages of our

structures, one of the first claims we make there is

to "save a closet-door." Regarding the detail on

page 13, [368] I would say, in which there is a

closet door shown, that is obvious, if you place a

piece of furniture on the opposite side of the room

from which the bed is himg, you must have it, and

for that reason our detail shows it and also mentions
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it in the description^—it says in this doFcription,

"Closet door. If furniture is used on the front of

bed, closet door should be provided. Where furni-

ture is not used, closet door may be omitted."

Q. Tlie illustration, then, on page 13, would cor-

respond in respect to the Jordan door which we saw

in North Berkeley, where there is a wide bed on one

side, and a heavy wide china closet on the other side,

and a supplemental door opening was used?

A, Yes, it does,

Q. Do you recommend' this last formf

A. We do where the furniture is used, yes.

Mt. TOWNTSEND.—I offer in evidence a certified

copy of the file wrapper and contents from the rec-

ords of the Patent Office in the matter of the inter-

ference, No. 26,778, MeiTill vs. Peirce vs. Jordan vs.

€llek. Stibject matter, Wall Beds. I ask that it

be marked Plaintiff's Exhibit "J."

The MAjSTER.—Very well. It will be so marked

.

At this time, with reference to certain pending-

rulings, a ruling pertaming to this same Cilek appli-

cation and others, without detailing them now, all

such matters will be admitted in evidence as an ex-

hibit, and an exception will be preserved on behalf

of the party objecting to their iatroduction. The

papers have been marked for identifieation, and the

questions, other than those pertaining to the docu-

ments that I have just referred to, the questions as

to those documents, where my ruling is reserved,

will be allowed; the objections will be overruled and
exceptions noted. That brings in everything that
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luas been submitted and reserved except the model

of this m'ornin,g, which has simply been marked for

identification. [369]

[Testimony of F. E. Maynard, for Complainant

(Recalled in Rebuttal) .]

F. B MAYNARD, recalled for complainant, in re-

buttal.

Mr. TOWNSEND.—Q. You were present with us

the other day when we went up to North Berkele}'

'and saw the Jordan bed f A.I was.

Q. Will you kindly correct the record, if it needs

correction, where I gave the measurement as to that

opening of the Jordan bed when turned sidewise?

I stated offhand that I thought it was between 10

and 12 inches, and I wish to have the record straight.

A. At the time we visited the Berkeley apartment

referred to, I made a measurement of the space oc-

curring between one edge of the door and the adja-

cent jamb, when the door structure was turned so

that the bed was carried into the room; in this posi-

tion of the parts the measurements indicated that

^here was a space of about 10 inches between the

plumb line of the edge of the door and the plumb

line of the jamb. The rule which I used was a one-

foot rule, amd I distinctly remember that the two

inches projected under the structure, so that the

remaining portion of 10 inches measured the space

between the edge of the door and the jamb.

Q. Then we are substantially in accord with Mr.

Murphy's measurement of 91/2 inches?

A. Yes, sir.
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Q. It is immaterial.

A. Perhaps the measurement might vary on ac-

count of the springing of the door a little, and that

would make a difference of half an inch.

Q. Have you read the testimony given by Mr.

Prost in this case ? A. Ye®, sir.

Q. An expert for the defendant in this case ?

A. Yes, sir, I have.

Q. Have you read and do you understand the vari-

ous patents and the Celik abandoned application

introduced in evidence [370] by the defendant?

A, I have read it and understand it.

Q. Mr. Prost has picked out from the list of an-

ticipatory matter as special defensive matter, the

patent to Waugh, Exhibit 2, the patent to Hines,

Exhibit 3, the patent to James, Exhibit 14, and the

abandoned Oelik application, Exhibit 15, as his best

references for the Jordan claims in suit.

Mr. WHITE.—That statement is objected to

unless it is supplemented by stating that these refer-

ences were picked out upon the assumption that the

claims in suit were limited to a centrally pivoted

structure. Of course, if the question is not limited

to a centrally pivoted structure, the Ruggles patent

is relevant.

The MASTER.—I think, if I remember, the wit-

ness limited his answer in such respects as he deemed

necessary. I presume whatever description counsel

may give of the testimony, of course would not be

binding on him. If he desires to confine his expert

testimony now as to such matters, he may do so.
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Mr. TOWNiSEND.—Those references were under-

stood witli respect to the Jordan structure as an en-

tirety, I think the evidence will show, but I will stand

any correction which may be necessary.

Q. In your opinion, are any of the other references

better references than those four referred to ?

A. I do not think any of them are any better than

the references quoted by Mr. Prost.

Q. And you will agree with him in his selection to

that extent?

A. I would certainly agree with Mr. Prost in the

selection of the references of those particular patents

which he selected.

Q. Now, without admitting the relevancy in any

way of the [371] Celik abandoned application, or

its being evidence in the case, and without waiving

any of the previous objections, I will ask you, Mr.

Maynard, taking Waugh, Hines, James and Celik,

which, in your opinion, is the one closest approaching

to the Jordan patented structure?

A. Well, most assuredly the Celik abandoned ap-

plication is the most pertinent or closest reference

selected.

Q. What are your reasons; for eliminating the

other three?

A. The other three references, which include

Waugh, Hines and James, do not embody the com-

binations called for by the Jordan patent. The
Waugh referenoe is simply for a window-sash, which

is only partly reversible, in fact, it only turns about

90 degrees, and no further. The Jordan patent calls
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for a reversible structure which means that it will

turn 180 degrees, so that one or the other faces can

be entirely presented to view. For that reason I do

not consider the Waugh reference as at all pertinent.

The Waugh reference was a part of the prior art and

was a patent which was issued in 1899.

Q. By "prior art" do you mean a patent issued

prior to the Jordan patent and application, or that

it discloses a wall bed structure as a patented struct-

ure ?

A. It discloses no wall bed structure. It was

simply a patent which was issued prior to the ap-

plication of Mr. Jordan. The next reference which

approximates the Jordan in any degree at all, is the

Hines patent, which was issued in 1895, and stands as

a part of the prior art against any application which

Jordan filed, and this door of Hines is not a reversible

door, as was stated by Mr. Prost, because it only

turns in an arc that will approximate 176 to 178 de-

grees

—

Q. (Intg.) Just one minute. By prior art, are

you referring to the wall bed art or are you referring

to a prior patent?

A. Merely to a prior patent. [372]

The MASTER.—'Mr. Townsend does not like your

expression, so bear that in mind.

Mr. TOWNSEND.—There is a legal significance.

Mr. WHITE.—He is trying to run in a bed on

claims 1 and 2, which just cover a door structure.

Mr. TOWNSEND.—The term ''prior art" has a

legal signification, which I think possibly the wit-
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ness was not taking into consideration.

A. (Continuing.) The Hines patent is primarily

a storm-door or pass-door, and is designed first to

admit a person to pass through and then automatic-

ally closes, and in this respect it is very different

from the wall apartment construction of Mr. Jordan.

These are the only two references which Mr. Prost

selected, as I understand, as pertinent to the Jordan

construction, but these do not refer to apartment con-

struction and greatly differ from the Jordan patent.

The James patent which has been selected as per-

tinent, was issued July 10, 1906, which is a date later

than the date at which Mr. Jordan applied, and mani-

festly, if there had been any conflict between the

claims of the Jordan patent or application, or if

James had been entitled to make any claims on the in-

vention disclosed by Mr. Jordan, the Patent Office, in

the usual course, would have declared an interference

existing between the James application, or the James

pending application and the application by Jordan

which was filed later than the James, and while the

James patent was pending.

Mr. WHITE.—Q. Do you think the Patent Office

would have suggested to Mr. James claims which

would cover his structure, or Jordan's structure, even

though he did not insert in his application the claims?

A. It is the usual practice of the Patent Office, if

two inventors apply for substantially the same inven-

tion, that the Patent Office inquires as to which is

the prior inventor and in doing so it declares an in-

terference, and suggests [373] claims from one
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party to the other.

Q. Do you mean that the Patent Office, wh^n it

sees in two applications a similar stnicture, will sug-

gest claims to one applicant or the other even though

that 'applicant does not have such claims in his ap-

plication?

A. Yes, if it is of the same invented structure, the

same article or articles which can be covered by one

patent.

Mr. TOWNSEND.—You do not agree that that

is the proper and usual procedure of the Patent

Office?

Mr. WHITE.—I simply want to emphasize the

fact.

A. (Continuing.) So that I do not consider that

Mr, James' patent, No. 825,840, was a part of the

prior art when Mr. Jordan filed his application, and

I think that in selecting this patent as a reference

Mr. Prost erred. The Celik abandoned

—

Mr. TOWNSEND.—Q. (Intg.) You agree,

though, with Mr. Prost, that if there had been an

interfering subject matter, the Patent Office would

have included Mr. James in the interference?

A. Yes, sir.

The MASTER.—Which James exhibits do you

refer to ?

Mr. TOWNSEND.—Exhibit 14.

Mr. WHITE.—I will call the witness' attention

to it.

Q. Is that exhibit 14 a divisional application ?

A. I do not think I can state whether or not it is
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a divisional application. It refers to a prior patent.

The Celik abandoned application is the only applica-

tion which included sufficient structure to conflict

with claims which might have been issued to Mr.

Jordan ; and the very fact that Mr. Jordan's applica-

tion and Mr. Celik 's application included a structure

which permitted each to make similar claims, re-

sulted in an interference proceeding, and the claims

on which the two applications conflicted were granted

finally to M.f. Celik. These claims which were

granted to Celik are [374] consequently not al-

lowed to Mr. Jordan, and all the remaining claims

in the Jordan patent were granted to him over the

prior art, for the reason that no sufficient anticipa-

tion was discovered by the Patent Office to meet that.

If Mr. Celik had embodied any element in his con-

struction which would have permitted him to demand
an interference with the remaining portion of Jor-

dan's claims, certainly the Patent Office would have

excluded such other claims as Celik may have been

entitled to make out of the Jordan construction.

This very fact indicates that there was a distinct dif-

ference between the Celik application, which is

abandoned, and the Jordan patent, and the Jordan

patent stands consequently as a primary patent in the

art of disclosing a combination of elements speci-

fically set out in this patent.

Q. Do any of the patents taking them all and as

a whole, either singly or combined, disclose or sug-

gest a combination or either of the combinations of

the claims here sued on?



vs. Murphy Manufacturing Company et al. 439

(Testimony of F. E. Mayuard.)

A. None of the patents, nor do all of them com-

bined suggest either actually or by implication any

of the claims of the patent sued on.

Q. In your opinion does the Jordan patent involve

invention %

Mr. WHITE.—That is objected to as immaterial.

The MASTER.—The objection is overruled.

A. I certainly think that it does involve invention,

and my authority is the United States Patent Office.

Mr. TOWNSEND.—Q. Independent of that, and

with your knowledge of mechanical structures, do

you consider it involves invention over an5d;hing

shown by the so-called prior art relied on by the de-

fense?

Mr. WHITE.—Objected to as immaterial.

The MASTER.—Overruled.
A. I have considered all of the patents that have

been accepted in evidence and have failed to find even

a suggestion which [375] would negative the idea

of invention of Mr. Jordan, and he has certainly got

a combination of elements which amount to inven-

tion.

Q. Have you examined the improved Jordan Oscil-

lating Portal bed structure, and the model here in-

troduced of the same %

A. Yes, I have examined the improved Jordan bed

structure as represented by the so-called portal bed.

Q. State whether or not, Mr. Maynard, the oscillat-

ing wall bed which you recognize as the improved

Jordan, is embodied in any of the combinations of

the claims sued on I
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Mr. WHITE.—Objected to as calling for the con-

elusion and opinion of the witness.

The MASTER.—That is for me to decide, is it not?

Mr. TOWNSEND.—Yes. That appears like a

legal question. I meant to put it in the form of

physical structures and the combinations called for,

not for any construing of the claims by the witness.

Mr. WHITE.—Let him compare the structure

with any one of the claims, if 3^ou want him to, ele-

ment by element.

Mr. TOWNSEND.—I will accept the suggestion.

Q. Would you compare the structures with any one

of the claims of the Jordan patent, and show wherein

it contains the elements therein specified, or omits

the elements of any one of the claims ?

Mr. WHITE.—I believe that it is your contention

that only claim 8 covers this improved Jordan struc-

ture, so I suggest that the witness be limited to a

comparison of claim 8 to the structure, to save time.

Mr. TOWNSEND.—With this amendment to

counsel 's suggestion, that we have not said that claim

8 is the only one that might cover the improved Jor-

dan structure, we will take claim 8, for the sake of

simplicity, and I will ask you if the elements of claim

8 of Jordan are present in the Jordan improved

structure, [376] or if omitted, wherein the omis-

sion occurs?

A. The model referred to and which represents the

portal bed might be well considered the Jordan im-

proved bed, because it embodies certainly a reversible

centrally pivoted panel, having central pivots at the
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top and bottom, and in the opening of the wall the

portal bed, has a door or structure, and this structure

is turnable in an opening in the wall ; the x>ortal bed

represented here, as called for in the claim, has also

an article fixed to one side of the said structure ; this

also, as called for, has a bed hinged to the opposite

side of the structure turnable to stand in a vertical

or horizontal position, and does by its structure; a

latch by which it is engaged and held in its vertical

position to be revoluble with the door about its ver-

tical axis. All of the elements are plainly visible,

and the latching referred to is obtained by specially

designing the bed so that when it is turned to a ver-

tical position it automatically locks itself or is re-

strained in the vertical position, so that it can be

turned with the door. This latching effect is accom-

plished by building the structure so that the greater

part of it will pass towards the panel and beyond its

supporting pivots; in other w^ords, the center of

gravity of the mass is carried nearer the panel, and

being so located, effectually results in sustaining the

bed in its vertical position, and certainly meets the

requirements of a latch which simply has the function

of holding a door in a vertical position. I have been

limited to claim 8, I believe, in making this answer.

Q. Are we to understand that there is an actual

latch or the mechanical equivalent of a latch?

A. I think the drift of my answer was to indicate

that the equivalent of the latch was present.

Mr. WHITE.—Q. Do you mean that the equival-

ent of the latch is present, or that the elements
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present are so arranged that an equivalent result

is brought about without the latch? [377]

A. That is a very good expression.

Q. That is what you mean ?

A. It is very well expressed.

Mr. TOWNSEND.—Q. That equivalent result is

accomplished by the peculiar way in which the matter

is hung?

A. Yes. It can only be hung by its elements, and

the design of the elements results in the latching of

the door.

Q. Have you any occasion to examine a Murphy
door since our last session, as actually installed by

him?

A. Yes, I have examined the actual Mui^phy door

as specified by his sample model in his factory.

Q. The sample model?

A. The sample bed.

Q. You refer to the bed that we all saw in conjunc-

tion with the Court some days ago?

A. Yes, the same bed that was visited by the Court,

sometime prior.

Q. Did you observe in the operation of that door

in Murphy's shop, whether or not when the Murphy
door structure was turned so as to carry the bed into

the closet, what the position was of the foldable stop

17, Murphy? A. I did examine it carefully.

Q. What did you determine?

A. Well, I found—^and the same is illustrated on

this sketch which was submitted sometime ago as

showing the position of the two beds—I forget the
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number of the exhibit.

Q. Is it Exhibit ''F"?

A. I think it was. I found that when the door

swings into the closet, that tEis panel here marked

17 engages with a part of the wall, and substantially

in the plane of the base-board, and that a small strip

of wood has been placed there, against which the

movable panel 17 abutted to limit the reversal of the

door, so that the bed could be carried into the closet.

Q. Did you find any use of a stop block placed on

the wall [378] which would engage the door struc-

ture between the inwardly turned edge of the folding

member 17 and the main door hinges 5—6, when the

bed was in the closet, since the defendant has stated

that he could place the stop block at that point to

limit the inward swinging of the door structure?

A. I have found no necessity for any block which

might be fixed on the door jamb, for the reason that

an efficient stop is provided by the intersection of the

folding panel 17, because it engages a stationary part

of the apartment wall and limits the movement of the

door, and I presume that even if a stop block was

fastened on the jamb of the door anywhere near the

pivotal hinges, that the hinges would be rapidly des-

troyed or the screws pulled out of the jamb by rea-

son of the weight of the door when swinging in,

acting with great force to pull the hinges; by using'

the foldable panel 17, which is shown, this effectually

limits the movement of the door when the bed is

swung into the closet, and practically no gi'eat force

is applied to the pivot or hinges, since the distance
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of the stop is considerable from the point of pivots,

if a stop were fixed anywhere adjacent to the hinges

or pivots, the leverage due to the mass of structure

would be so great as to unhinge the door, while

loosening up the screws.

Q. Did you see any so-called stop blocks near the

hinges inside the closet?

A. I have no recollection of seeing the stop blocks.

The MAiSTER.—As a matter of fact, if I remem-

ber that model in the Murphy factory, there were

signs of engagements between the hinge of the ele-

ment 17 and the interior of the jamb there; is that

a fact, or is my memory defective?

A. I did not observe any marks of contact there,

but I did observe that the one side of the panel had

been gouged out so as to allow clearance for certain

bolts, the heads of which projected on the back of

this portion here (pointing) . It [379] seemed to

me as though there were bolts,

Q. Mr. Murphy calls it a panel.

A. When this panel swings back against the door,

I think these hinges here, or bolts here, interfered

so that this can come up close (showing) ; I noticed

that particularly ; but I observed no signs of contact,

and in fact, there was applied on the reverse side of

this wall a stop along here, and when this door was
closed, the folding panel 17 engaged that.

Mr. TOWNSEND.—Q. I think his Honor re-

ferred to the part adjacent to these little hinges which

hold the member 17 to the panel coming into contact

with the interior wall.
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The MASTER.—No.
Mr. WHITE.—Q. You were talking all the time

about the device you found in the defendant's place

of business?

A. Yes, sir.

The MASTER.—It is the gouged-out place that I

had in mind indicated on this model here by a similar

gouging.

Mr. WHITE.—^We will explain that the gouging

is out of place.

The MASTER.—Yes.
Mr. TOWNSEND.—Q. From your testimony, I

understand, that if a stop were put on the inside of

the closet wall near the hinges 5—6, and within the

space which Mr. Murphy said averaged from 2 to 6

inches, between the hinges and the edge of the in-

tum member 17, that the momentum of the door

structure, when swung back, would wreck the bed?

A. Yes.

Q. Now, when the Murphy structure is turned so

as to bring the bed outward, did you observe anything

further than the swinging function, as to the per-

formance of the member 17, Murphy?

A. I observed that the swinging member 17 of the

sample bed was spring-actuated, so that it was swung

back against the rear side of the door structure, and

that it had to be locked [380] when it is desired to

utilize the panel to cover the joint or space existing

at the adjacent vertical edge of the door and the

jamb, and that when this panel was released it would

automatically swing back against the rear of the door.
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In this respect, I would like to state tliat the Murphy
panel 17 must be pulled around from behind the

door structure by hand when it is to be engaged with

the adjacent jamb, to cover the space existing be-

tween the edge of the door and the jamb, and such

is exactly the operation of the Jordan swinging mem-

ber 17, when it is to be used to cover the space be-

tween the adjacent edge of the door and the jamb 17,

so that in both cases, the Murphy bed and the Jordan

bed require manual operation, when it is desired to

cover the existing space by foldable member 17. It

seems as though Mr. Murphy has made the return

movement when it is desired to carry panel 17 to its

inoperative covering position automatic in operation,

whereas both are made effective to cover the space

by manual operation. That is in the Jordan patent

and in the Mui-phy bed.

Q. When the Jordan member 17 is in covering

position for that space, and the latch engaged, does

that effect a connection with the jamb?

A. I am afraid I do not know what you mean by

effecting a connection with the jamb.

Q. With the latch 22 engaging its keeper on the

jamb,—does that connect the member 17 to the jamb?

A. In the Murphy bed it does
;
yes.

Q. When the member 17, Murphy, is connected to

the jamb, does it form a stop co-acting with the door

structure of Murphy to prevent its reversal?

A. It is the only stop which is used to prevent its

reversal.

Mr. WHITE.—You find the Jordan patent does
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not ascribe any such function to the foldable stop,

don't you? There is no use confusing these things

all the time. [381]

Mr. TOWNSEND.—Q. Did you observe in the os-

cillating portal in those Jordan beds we saw the other

day, and can you illustrate it here, how access was

had to the closet I

A. Referring to the Jordan improved bed known

as the portal bed, access is had to the closet by swing-

ing the door or door structure at any angle—access

is had to the recess behind the door structure by

swinging the same at an angle about its pivots to af-

ford sufficient space upon either side of the door

structure, so that access can be had into the recess.

This affords ample room when the door structure is

so swung, to persons to pass into the recess or closet,

and exactly the same applies—if I may be permitted

to illustrate—to the Murphy bed. And in the Jor-

dan patent, there is nothing prohibiting a person

from swinging the door panel or door structure to

such a degree of opening that access can readily be

had into the recess or room beyond the door, and in

every one of the models exhibited access can be had

in exactly the same way by swinging the door struc-

ture to provide a passageway, and I see no reason

whatever for making a great point on the hanging

of a supplemental panel on one side of the Murphy
bed and claim that that supplemental panel affords

a passageway, when ample passageway is had by
means of moving the door.

Q. Do you know whether or not Mr. Murphy illus-
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trates in any way the possibilities of swinging his

door and bed at an angle so as to get access to his

closet?

A. Mr. Murphy has a door structure which is

pivoted so as to swing, and when so moved about its

pivots, ample space is provided for a passageway be-

side the panel and the jamb.

Q. I ask particularly if you had anything illustrat-

ing just what Mr. Murphy claims in that direction ?

A. Perhaps I did not get on to the question.

The MASTER.—Q. By the way, Mr. Maynard,

your remarks about the models in this connection are

all illustrated with the bed [382] shown in the re-

verse position?

A. Yes, sir. And I might state that I do not see

why a person would turn the bed to get into the closet-

room.

Mr. TOWNSEND.—Q. Nor would they have to

turn the bed up to get into the closet, would they?

A. No, sir. To carry out my statement, that ac-

cess can be had into the closet with the Murphy bed

or with the Jordan bed, I have at hand a card which

is evidently published by, the Murphy Manufactur-

ing Company, and this card shows a Murphy door

standing at 90 degrees to the wall, and at the bottom

of the card it states "showing entrance to closet with

bed partly open," and that indicates that entrance

could be had into the closet when the bed is open, and
not when the panel is moved.

Mr. TOWNSEND.—I offer in evidence the card

referred to by the witness as Complainant's Exhibit
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**K," illustrating the Murphy concealed wall bed,

showing entrance to closet, with bed partly open.

The MASTER.—It will be so marked.

Mr. TOWNSEND.—Q. Referring again, Mr.

Maynard, to your statement with respect to member

17 of Murphy, when latched to the jamb and forming

a covering joint, as you have stated, state whether or

not in your opinion that member 17 is the equivalent

of the stop 17 of Jordan, in the combination of the

claims here in suit?

A. I certainly think that the panel 17 in the

Murphj' bed is the equivalent of stop 17 of the Jor-

dan patent, particularly as when the bed is exposed

in the room that panel 17 is the only stop to prevent

the bed from being turned back, and the panel mem-

ber certainly is a stop,—evidencing the blocking was

intentionally done.

Mr. WHITE.—You know very well, that in the

Jordan device, the foldable stop has nothing to do

with locking the door in [383] position. Don't

you know you are continually comparing that fold-

able member 17 in the Murphy device with the latch

in the Jordan structure?

Mr. TOWNSEND.—The fact that Murphy has ad-

ditional functions for his stop 17 is wholly immate-

rial; if it actually does more, it does not prevent it

from being a mechanical equivalent.

Mr. WHITE.—I would like permission to put Mr.

Murphy on the stand again in respect to the opera-

tion of this device at his place of business, or as an

alternative, I will ask Mr. Maynard to go up there
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with Mr, Murphy, so that Mr. Murphy can point out

to him that this foldable member 17 in the Murphy
device does not come within an inch of this back wall,

for the reason that the Murphy door is hinged on a

beam 4 by 4 and the wall back of this beam is only

an inch in thickness, so that when the device is turned

around in this way to bring the bed into the closet,

there is almost an inch between the foldable member
and the wall, as illustrated in this door. Now, I will

ask either that the witness go up there with Mr.
Murphy and examine into it, or I will ask Mr.
Murphy to go on the stand. I do not want to have
any conflict in the evidence as to the facts ; I want my
premises absolutely certain in this case.

Mr. TOAVNSEND.—We agree that Mr. Maynard
go with Mr. Murphy and observe the bed carefully,

and that they also go to the two apartment houses

that we all visited the other day, and see what the con-

struction is under the conditions of actual installa-

tion.

The MASTER.—Very well. That can be done

during the noon recess. We will now take a recess

until 2 o'clock. [384]

AFTERNOON SESSION.
The MASTER.—I should like to ask one question

of Mr. Douglass to clear up a minor point in my
mind.

[Testimony of N. B. Douglass (Recalled).]

N. B. DOUGLASS, recalled.

The MASTER.—Q. In describing the details in

which the model of the improved Jordan bed differs
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from the one which we actually saw in Berkeley, is

it a fact that on that bed there was also a latch on

each edge of the door, whereas on this one it is one

edge only'^

A. No, sir, it is just the same as the model, the

latch was on one edge of the door as shown on this

model, and there is a depression or a little plate on

this side over here where

—

Q. (Intg.) The left side? A. The left side.

Q. Opposite the sliding-stop ?

A. Opposite the sliding-stop, in which the latch

forms a contact and latches it, and the other depres-

sion is in tliis movable stop.

The MASTEE.—My idea was thgit there was one

on each edge. But I want to get that straight.

Mr. WHITE.—I would like to ask Mr. Douglass

one question.

Q. You stated this morning, that your firm some-

times recommended that there be an additional door

at the side of the centrally pivoted door in order to

allow access to the recess or closet back of the cen-

trally pivoted door, when there was an article of fur-

niture attached to the centrally pivoted door, and it

was desired to use that article of furniture. Now,

when did you mean use it—use it when it was in the

recess ?

A. Do you know that was my replj^—was that my
reply? [385]

Q, Well, that is what I thought ; that is my impres-

sion. A, I think not.

Q. What I want to get at was when and where was
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this article of furniture to be used.

A. It is not on account of the want of using the

article of furniture; it is on account of the acces-

sibility to the closet in passing to and from the room
into the closet ; the article of furniture, other than a

mirror—an article of furniture of any size mounted
on the opposite side of the structure on which the bed
was mounted, would make it impracticable ; that is,

you could not get through the opening on account of

the article of furniture being in your way. Is that

plain ? That is, when the bed is in a horizontal posi-

tion only.

Mr. WHITE.—Yes, I understand that.

Mr. TOWNSEND.—Q. That corresponds with the

structure of the Jordan door that you saw in North
Berkeley? A. Yes, sir.

[Testimony of F. E. Maynard for Complainant
(Recalled in Rebuttal).]

F. E. MAYNARD, recalled.

Mr. TOWNSEND.—Q. Mr. Maynard, did you and
Mr. Murphy make the investigation as agreed upon
prior to the recess ? A. Yes.

Q. What was the result of your observations and
conclusions ?

A. In company with Mr. Murphy I went to his es-
tablishment and particularly to ascertain what ac-
complished the stopping of the door structure when
the bed was carried into the door closet; in making
my deductions on a prior visit as to what actually
did the stopping, I used every means at hand without
destroying the parts of the structure to ascertain
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what actually did do it; and in making these exam-

inations, [386] I just examined the inside of the

recess and the door structure, and swung it to sev-

eral times to see if there was any readily visible signs

indicating a stop, and pursued the examination by

swinging the bed into the closet so that the foldable

member 17 was carried into juxtaposition with the

adjacent side of the wall inside of the recess. After

having so turned the door structure I pressed upon

its vertical surface to find what points yielded and

what points resisted, in other words, where the actual

stopping effect seemed to exist. In doing that, I dis-

covered that the upper part of the door yielded or

would spring more as I moved my hand upwardly

toward the top of the door, thus indicating that the

positive stop was at a point adjacent to the bottom

of the door. I tried this experiment several times

and found no other apparent way of determining

where any stop would exist, and came to the conclu-

sion that a strip of wood, or cleat, which was nailed

to the floor immediately inside of the temporary par-

tition, forming the front wall, was what resisted fur-

ther pressure or further movement of the door under

pressure. I could not make a deeper examination

without removing some part of the temporary model,

or temporary wall structure, and as Mr. Murphy said

himself, when we were examining the bed today, that

he had actually to tear some part of the partition

away to see for himself what produced the stopping,

and when we both examined the structure, he showed

me that a lower portion of a board which projected
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at a right angle from the base wall was to his mind

what accomplished or what interfered with a further

movement of the door, and in order to satisfy myself

particularly that this angular projection did the

stopping, he gouged away what appeared to be an

interfering portion of this right angular wall, and

it now appears that that part, or angular projection,

ma}^ have interfered with the movement of the door,

and as this interfering part has been gouged away,

it is not possible to see [387] whether it did act-

ually stop the movement of the door or whether the

panel engaged the cleat nailed to the floor behind the

face wall. This unsatisfactory condition of affairs

led me to make particular examination of other door

structures as actually established in an apartment

on Hyde Street, and also in an apartment on Taylor

Street, and in view of the fact that the sample bed

of Murphy

—

Q. (Intg.) Just a minute. Don't you want to in-

sert Murphy's installation?

A. Murphy's installation.

Q. Just refer to it.

A. Referring to the Murphy installation on the

wall.

The MASTER.—Yes, I think that the witness has

been examining the Murphy installations only.

Mr. TOWNSEND.—Q. The two apartments'?

A. Yes. And, in view of the fact that the sample

bed of Murphy was but a temporary structure, and is

used as a sample to illustrate the bed construction,

and does not repi-esent an actual apartment, and
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necessarily since a temporary wall to which a door

structure is mounted would not embody conditions as

actually met in various apartments, I therefore took

particular notice of the means for stopping the

swinging of the door closer when the panel member

17 was carried into the recess by the reversal of the

door. In every one of these instances, which are

actual instalments of the Murphy bed in apartment

houses, the panel member 17 positively and actuall}^

engaged the rear wall, or that portion of the wall

which would be within the recess, and Mr. Murphy

himself, in endeavoring to ascertain where the actual

point of contact was, took a piece of paper, which I

loaned to him, and inserted it along the jamb adja-

cent the pivots or hinges, and in all of these instal-

ments there was a decided space sufficient to permit

the insertion [388] of this piece of paper which,

by the way, is three-ply when folded. The only re-

maining stop then which was visibly indicated, was

the engagement of the panel member 17 with the base-

board of the wall within the recess. I have made

a rough sketch at noontime illustrating the tempo-

rary construction in the Murphy establishment, and

this shows a rectangular projection from the front

w^all of the closet, which angular projection has been

gouged away, and I would like to offer this sketch

simply as evidence to show the construction of the

closet and the angular piece referred to.

Mr. TOWNSEND.—I offer the sketch referred to

as illustrative of the witness ' testimony, and ask that

it be marked Comp)lainant's Exhibit "L."
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Mr. WHITE.—Now, will you please mark on here

the fact that this part of the device which you have
been calling a projection, is simply the end wall of
the recess?

Mr. TOWNSEND.-Q. In any of the actual in-

stallations, did you see any evidence of the end wall
of ihQ recess contacting with the door, or the stop ?

A. Absolutely none.

Q. What was your conclusion from the facts ex-
hibited to you by the actual operation of those de-
vices to-day of Murphy as to the forming of a stop
for the inward movement of the panel, in Murphy?
A. My conclusion is that the foldable panel mem-

ber designated 17 is the member which limits the re-

versing movement of the door, and this in two in-

stances I remember particularly, because there is the
IctJi at the edge of the panel, and in these two in-

stances the inner wall of the recess, which was in the
position to be engaged by this latch had been recessed
so that there was an actual clearance for the knob
of the late and the wall; in other words, the latch it-

self did not interfere [389] with the wall on ac-
count of a recess

; and particularly in the Hyde Street
apartments this had been made evidently by the car-
penter and was speciaUy gouged out—in one of the
other models the depression might have been caused
by the handling of the knob or it might have been
chiseled or gouged out by hand; so that it clearly in-
dicated that in an ordinary apartment house where
the usual wall is constructed, which may be 2 or 3 or

4 inches thick, that the space occupied by the wall
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would bring one of its faces so close that the panel 17

would engage it to stop.

Mr. WHITE.—I move to strike out the last part

of the witness' answer as a mere supposition.

The MASTER.—The motion is denied.

Mr. TOW'NSEND.—Q. The last statement you

were speaking from what you actually saw?

A. Yes, sir,

Q. What would happen in that case if you would

leave off the Murphy foldable stop 17 when the bed

swung into the closet, in all those instances that you

saw of that installation?

A. If the foldable stop 17 were omitted, the effect

would be that the momentum of the door when be-

ing swung to carry the bed into the closet, would be

that a strain would be applied to the hinges so that

these would be unloosened, and this would be on ac-

count of the reason that the panel being absent, if the

face of the jamb and one opposite edge of the door

structure were so close, then the stopping effect would

be at the immediate two facing surfaces, and the

weight of the door would tend to withdraw the screws

holding the hinges; that- would be because the door

would not be stopped and could swing further toward

the inner surface of the recess by the omission of the

panel.

Q. That would not be desirable, would it ?

A. I should hardly think so. [390]

Q. Now, in connection with the Murphy bed to-

day, did you observe anything further in connection

with its construction that you want to speak of ?
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A. I wished to satisfy myself particularly if the

construction of the bed hanging means was such that

the bed would stay in a vertical position when the

door was moved, and to satisfy my query on this

point, I grasped the bed when it was turned upward,

and pulled it away from the door structure, and

found that considerable resistance was encountered.

This resistance was due to the contractile effect of

the springs which are connected to the bottom of the

door structure and to the inner end of the bed; in

other words, these springs, which have the obvious

pui-pose of assisting the lifting of the bed, also act

with latch-like effect or restraining effect to hold the

bed in a vertical position,

Mr. WHITE.—I move to strike out all of this

last testimony of the witness on the ground that it

is not rebutting testimony. They are evidently now
switching around to another construction. They
have switched around in regard to this stop half a

dozen times to find some part of this device that will

operate as a stop ; they have switched from one part

to another; now, they are switching around here to

this other construction.

Mr. TOWNSEND.—There is no change, Mr.

White. This is something that the witness noticed,

which I had not^noticed myself before, at the time of

the putting in of the opening case. In equity cases

it is not inadmissible to adduce additional evidence

on rebuttal.

Mr. WHITE.—What are you doing ? Are you go-

ing to contend that the springs in the Murphy device
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act as a latch for holding the bed up? Is that your

contention ?

Mr. TOWNSEND.—We contend they do co-oper-

ate [391] with the offset arrangements of those

pivots and as an adjunct to the pivots in holding the

bed up. That is, there is further evidence there of

a latching in the existence of those springs.

Mr. WHITE.—I move to strike out all this line

of testimony as switching their charge of infringe-

ment.

The MASTER.—The motion is denied.

Mr. WHITE.—Mr. Maynard has testified over

and over in this suit that the elements in the Murphy

device were so arranged that the bed w^as held up

in position by gravity, by reason of the location of

the pivotal points, and that is the sole basis upon

which they made a charge of infringement, and

now they are coming in here at the last minute try-

ing to show^ something else.

The MASTER.—This is a matter for the discre-

tion of the Court.

,Mr. WHITE.—We will be allowed to combat the

testimony of the witness?

The MASTER.—Yes.
Mr. TOWNSEND.—Q. Those springs that you

refer to, are they present in the model here?

A. Yes.

Q. Will you indicate them so that they may be

marked with a reference character, 43 or 43\

The MASTER.—You mean the springs?

Mr. TOWNSEND.—The springs to assist hold-
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ing the bed up.

Q. Mr. Majmard, had you observed the function

of these springs before in examining the bed I

A. The springs were very conspicuous, and in my
several examinations of the bed it appeared that

their primary function was to lift the bed, and that

was ISO apparent and manifest [392] that it did

not occur to me at the time that they could restrain

the bed, and for that reason it did not occur to me
until very mature consideration that they had the

double function certainly of holding the bed up

after it had got there.

Q. Is the maintaining of the bed in an upright

position dependent solely on the existence of these

springs? A. No, sir.

Q. Would it stop upright by its eccentric mount-

ing or offset from the center of gravity ?

A. Yes. I can demonstrate that by this model

here. This model has no springs, and yet the bed

stays up.

Mr. TOWNSEND.—The witness refers to the

Oscillating Wall Bed approved Jordan type.

Cross-examination.

Mr. WHITE.—Q. How many beds did you in-

spect to-day with Mr. Murphy I

A. We inspected the sample bed at the show-room,

one bed on Hyde Street, which I think was up in

the upper part of the building, and two beds on

Taylor Street.

Q. Now, in this structure which you saw at his

place of business, it is the one end of the panel
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which strikes against the inner wall of the recess,

which I understood you to say stopped the further

movement of the structure?

A. Well, we have been using the word "panel" as

distinguishing that structure. If you wish me to

call the door the panel, of course it is just the same

thing.

Q. We will call it the door.

A. The door possibly had struck the so-called end

wall of the [393] closet and part of the end wall

of the closet which had been struck was removed,

considerably by gouging out; the chips still laid on

the floor.

Q. Did you notice whether or not the end of the

door still strikes that end wall or if it is gouged out?

A. There was a slight brushing contact there.

Q. After a part of this end wall of the recess had

been gouged out does anything else over in that por-

tion of the wall stop the device from further move-

ment?

A, The door can be sprung so that it will be en-

countered by the adjacent edge of the jamb, and if

sprung fast, the latch can be pushed against the

cleat at the bottom of the floor.

Q. In all these instances where- you said that the

foldable member 17 in the Murphy structure came

in contact with the inner wall of the recess, is it not

a fact that if the door was latched as the bed was

carried back into the recess, that such engagement

would not take place?

A. It is certainly the fact, because there had to
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be some little clearance in order to make the latch

lock the door in one position or the other.

Q. In other words, in all these instances, as the

door was reversed to take the bed into the recess,

and it was latched at the proper place, there would

be no such engagement. Is that correct?

A. If the door was latched by the latch, there was

no contact.

Q. I understood you to state in the Murphy struc-

ture there is no occasion for any latch by reason of

the arrangement of the parts which will allow the

bed to remain in a vertical position. .[394]

A. There is no necessity for any specific kind of

a latch.

Mr. TOWNSEND.—That closes the ease for the

complainant, your Honor.

The MASTER.—Do you desire to produce any

testimony, Mr. White?

Mr. WHITE.—That is all.

Testimony closed. .[395]

Monday, June 26, 1911, at ten A. M.

Counsel Appearing:

For Complainant: CHARLES E. TOWN-
SEND, Esq.

For Respondent : WILLIAM K. WHITE, Esq.

Mr. TOWNSEND.—There is one matter, if your

Honor please, the other day, the divertisement oc-

curring at the end of the taking of the testimony

in regard to the opinion by Maynard with reference

to the little springs which were marked 43 on the

Jordan model, and co-operating with the gravity
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actuated means of keeping the Murphy bed upright.

I don't believe I brought out the fact that those

springs were on that bed before the suit was brought,

and I think the record ought to show it, and I be-

lieve Mr. White will agree that they were on there.

If not, I can prove that fact by Mr. Douglas. That

these springs were on there and did co-operate to

produce that result.

The MASTER.—The testimony shows, does it

not, that this model here is a model of the device

which is alleged to be the infringement ?

Mr. TOWNSEND.—Yes, and this model has those

springs on. The record does not show or positively

state that the springs were there before the suit was

brought, but I would not want to be in a position

of having any attempt made to show that we failed

in that portion of the proof, because it is so easy

at this moment to establish it.

Mr. WHITE.—In regard to this model, I want

to point out one inaccuracy with respect to these

springs. This spring which is attached to the head

board at one end, and at the other attached to the

panel, is in taut position when the bed is in the

vertical position, and the purpose of its being in the

device is to co-act—the effect of these springs at-

tached in the main [396] portion of the bed so

that when the bed is brought up in a vertical posi-

tion it will not drop down, this spring here will hold

it from dropping down and counteract any effect

these springs may have. These springs which coun-

sel has referred to are simply in the device for

counter-balancing when the bed is lowered and after

it is raised.
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Mr. TOWNSEND.—I must object to counsel's

statement as not being evidence of the function of

the coil spring, spoken of as attached to the head-

board, and that forms no part of the present suit.

I am perfectly willing to let the matter stand, and

we concede that these springs which are marked 43

were on the bed at the time the suit was brought.

Mr. WHITE.—You can't limit that element that

way. As a matter of fact it does perform the func-

tion of counteracting the action of these counter-

balancing springs when the bed is brought up into

vertical position.

Mr. TOWNSEND.—That is not evidence, and I

think it is contrary to the actual fact.

Mr. WHITE.—That is the only reason for the

spring in there.

Mr. TOWNSEND.—I will ask Mr. Douglas to

take the stand.

[Testimony of N. B. Douglas, for Complainant

(Recalled).]

Direct examination of N. B. DOUGLAS, recalled

for complainant.

(By Mr. TOWNSEND.)
Q. You have heard the conversation just had be-

tween counsel and myself in regard to the springs

in the Murphy bed"? A. Yes, sir, I have.

Q. Do you know whether or not the springs which

are marked 43 in the Murphy model bed were on the

actual door that you saw in the Murphy shop before

the beginning of this suit?

A. Yes, sir, they were counter-balancing springs

shown in the model. [BdTl
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q. Did those springs show on the Murphy ad-

vertising card, Complainant's Exhibit "K"?

A. Yes, sir, they do.

Q. Will you mark them, those counter-balance

springs, please? A. Yes, sir.

("Witness marks card.)

The MASTER.—To have the matter absolutely

straight, I presume that it is a fact that one of those

springs in the model has been lost during the prog-

ress of the case. There are—there should be two

on the side I presume.

Mr. TOWNSEND.—I think there were, your

Honor. They are very weak, springs. Just as this

upper head-board spring has become distended by

rough usage.

Q. Do you know what the function of those

counterbalance springs of the Murphy bed are, and

whether they co-operate in any way with the man-

ner of mounting the bed?

A. Yes, sir, they were evidently intended to assist

in lowering it to a horizontal position, or in raising

it from the horizontal position to the vertical posi-

tion, and also to retain it in its vertical position.

Q. What from your point as a practical bed man

is the function of the little coil spring attached to

the Murphy door structure, and to the model of the

hinged head-board?

A. The purpose for which the spring is used

—

there can be no other purpose for applying a spring

at that place than to act as an automatic, to auto-

matically operate the head-board of the bed and

holding it in a vertical position when the bed is
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lowered to the horizontal position. That is the

spring which automatically operated the head-board

and is used instead of the link M'hich we use on our

bed.

Q. Does that little spring show on the Murphy

card, Exhibit ''K"?

A. Yes, sir, it does. By close observation you

will notice it through the fabric of the spring.

[398]

Q. Will you mark that head-board spring, please?

A. Yes, sir.

(Witness marks card.)

Q. What effect would that little head-board

spring sho"\ATi on this card, and also on the model

have in actual! } counteracting the counterbalancing

effect of the numerous springs 43 which you have

marked on the card, exposing the springs?

Mr. WHITE.—We object to that as no proper

foundation has been laid.

The MASTER.—Objection overruled.

Mr. WHITE.—We note an exception.

A. It is impossible for this spring to have any

effect whatever on the action of the bedframe itself,

either to retain it in a position or to restrain it from

lowering it into horizontal position. It is intended

and acts only to operate the head-board.

Mr. TOWNSEND.—That is all.

The MASTER.—In making that answer do you

assume that the head-board spring is exactly as it

stands on the model when in so far as I can see it

performs absolutely no function whatsoever because

of its length.
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A. No, sir ; I take into consideration tlie fact that

the spring on the model is in a weak condition and

was in the first place a weak spring, and I am taking

into consideration a spring that is actually used on

the bed.

Mr. TOWNSEND.—I call the Court's attention

to the fact that in this head-board spring, the head-

board spring and the counter-balance spring are

practically the same size and any tension that the

head-board spring has cannot overcome the counter-

balancing springs and the weight of gravity.

Mr. WHITE.—It does not overcome the weight of

gravity. It holds the bed upright. [399]

Mr. TOWNSEND.—We have only pointed out

the co-operative function of the springs 43 with the

weight of gravity. We are not ascribing any new

or different element than before, but simply it has

become apparent very recently and called to my at-

tention that these springs did co-operate with gravity

and the eccentricity of the bed mounting to perform

the same function that the latch of Jordan does.

Mr. WHITE.—You don't contend that these

springs that you refer to are not the equivalent of

the latch referred to in the Jordan, 8th claim'?

Mr. TOWNSEND.—I would not ascribe equiva-

lency, necessarily, but the co-operation—you might

leave off those springs and if you perform the same

function as the Jordan latch in holding the Murphy

bed up, we would stiU say you had a mechanical

equivalent of that.

The MASTER.—Mr. Douglas, Mr. White has

changed the springs of this model so as to give it
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a shorter length by doubling it back. Will you
operate the model and see whether that performs—
Mr. WHITE.—When the bed is in vertical posi-

tion that spring is in tension to pull up on the head-
board.

Mr. TOWNSEND.—That may be perfectly true,

but it is one spring acting against eight or more.
Mr. AVHITE.—But the eight springs are not in

tension you see.

A. The tension on the spring at the present time
is to draw the head-board towards the panel. This
spring, of course, now being doubled is probably
shorter than would be used in mounting a model.
The MASTER.—I presume that it would be neces-

sary in view of the developments of this morning
to look at one of the beds again.

Mr. WHITE.—We can explain that from the
model. [400]

Q. To what extent, Mr. Douglas, or rather what
incident was it that called the matter of the springs

43 to your attention and caused you to mention it

to me?
A. The fact that Mr. Murphy said to us, also to

customers in his endeavors to sell beds, that his

springs acted as a counter-balance and were lighter,

of course, than the coimter-balajice weight which
we use, and peform the same function and were bet-

ter. That is what called my attention to it.

Q. What are the functions performed by your
counter-weight ?

A. Simply to counter-balance the bed.
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Q. Both in the recess and when it is upright to

help keep it upright?

A. It heli^s to keep it upright.

Mr. WHITE.—Q. Your bed stands upright with-

out any counter-weights ?

A. When we stand them upright on the floor; yes,

sir,

Q. But in turning it and revolving the panel do

the counter-weights give it more stability so that it

has less tendency to upset?

A. Naturally, yes. You must have the weights

there to revolve the structure; otherwise the head

of the bed would possibly be lowered or swung away
from the panel and strike the jambs in performing

the revolving portion in which it goes through.

Q. Do the springs 43 on the Murphy model serve

a beneficial purpose as well ?

A. Naturally they do; yes, sir.

iQ. Is that what Mr. Murphy meant when he said

that his were better? A. That is what I inferred.

Mr. TOWNSEND.—That is all.

Cross-examination of N. B. DOUGLAS.
(By Mr. WHITE.)
XQ. Countei'weights have been used for a long

time, haven't they, in folding-beds for the purpose

of assisting one in raising and .[^1] lowering the

bed?

Mr. TOWNSEND.—Objected to as immaterial,

and an attempt to show a single element of the

Jordan claim as the equivalent

—

The MASTER.—I will allow the question.
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A. Yes, sir. I think they were.

Q. What is the weight of the folding-bed that you

are putting on the market at the present time ?

A. The folding-bed?

Q. Yes? A. The aggregate weight?

Q. Aggregate weight of the bed without the

counter-weight ?

A. Just the weight of the frame and the bed, is it ?

Q. And the clothes on the bed. Just approxi-

mately? A. In the neighborhood of 250 pounds.

jQ. And when your bed is in vertical position that

weight of 250 pomids is between the pivots—the cen-

ter of gravity is between the pivots and the panel

to which the bed is attached. Is that correct?

A. No, sir.

Q. The center of gravity ?

A. Part of it is outside the pivots, of course.

The MASTER.—The center of gravity of the

mass, as I understand, is within the pivots, is it not ?

A. The greater part of the mass is inside the

pivots.

Mr. WHITE.—Q. The greater part of the mass
of the bed tends to hold it up against the panel,

does it not? A. Naturally.

Mr. WHITE.—That is all.

Redirect Examination of N. B. DOUGLAS.
(By Mr. TOWNSEND.)
RDQ. The majority of that mass is distributed

over the entire length and width of it, is it not?

A. Yes, sir, it is.

RDQ. And by putting on the counterweight you
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concentrate an ,[402] additional mass at the low-

est point with maximum leverage inside the pivots,

do you not also? A. Yes, sir; that is correct.

[Testimony of William Lawrence Murphy, for

Respondent (Recalled).]

Direct examination of WILLIAJ^I LAWRENCE
MURPHY, recalled for respondent.

(By Mr. WHITE.)
Q. I will ask you to describe the functions per-

formed by the spring in your bed connecting the

head-board with panel to which the bed is attached,

and also the functions performed by the counterbal-

ance springs found in the bed, and also describe the

mode of operation in your device in connection with

those springs.

A. The springs in the head-board, the spring is a

seven-eighths spring. The same size as the ones at-

tached to here. The same length as the one used for

counter-balancing the weight. It performs three

functions.

Q. You are now referring to springs connecting

the &ead-board to the panel?

A. It performs three functions. It guides and

operates the head-board when the bed is being raised

or lowered. Also when the bed is lowered after use

there is a tension brought on that spring when the bed

comes up and naturally we have leverage that hinders

it from striking the floor quite so heavily. Before

the frame strikes the platform

—

Q. You mean the panel ?

A. The panel, tension is brought on that spring
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again, probably to stretcli three and a half inches.

It is a question whether it balances, this tension

might be on the counter-balancing springs or not, but

I think in some cases it more than counter-balances

as it works on the leverage of about ten inches

against two and a half, and why consequently would

hold several pound's of the counter-balancing springs.

The leverage between the counter-balancing springs

and the pivots is a trifle [403] over two and a half

inches. The leverage between the springs and the

head-board and the counter-balancing springs is over

ten inches. Now, before the bed strikes the platform

naturally when that tension comes there, it naturally

—the tension comes on the head-board spring and it

eases that against the upright platform.

Q. As the bed is moved in the vertical position this

spring attached to the head-board tends to hold it in

a way and in order for the bed to be brought into the

vertical position this spring attached to the head-

board tends to hold it in a way, and in order for the

bed to be brought into a vertical position this spring

on the head-board must be put in tension or so

stretched to extend three and a half inches about?

A. About that. Of the counter-balancing springs

there are some places eight and ten, and they are put

in when the bed is in an upright position, and they

have as small, as little tension as possible in order

that they will remain hooked. Of course there is

bound to be a little tension on each spring when they

are tight enough to keep them hooked, and in place,

but that is all the tension that is on them' because the
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more tension there is on it when the bed is upright,

the more detrimental it would be to the bed when it

strikes too hard against the top platform.

Q. As I understand it, then, if when the bed is in

vertical position this counter-balancing spring, these

counter-balaaicing springs were not in some tension

they would become unhooked from their fastenings.

Is that correct?

A. Not only liable to become unhooked, but they

would be loose and they would probably knock to-

gether and make a noise that would not be well for it.

Mr. WHITE.—That is all. [404]

Cross-examination of WILLIAM LAWRENCE.
MURPHY.

(By Mr. TOWNSEND.)
XQ. Do your counter-balancing springs, eccentric

pivoting, with gravity, hold your bed upright as well

as the operating portal wall bed when the door struc-

ture is reversed and turned ?

A. Do they hold it upright ?

XQ. Yes. A. It stays up without it.

The MASTER.—Without what?

A. Without any tension.

The MASTER.—Q. On the springs?

A. On the springs whatever. We can go to any

bed and take off all of the springs and close the door

and open it.

XQ. And the bed stays upright all right ?

A. Stays upright. But as I stated before there is

some tension on those springs. There has to be in

order to keep them in place when they are put there.
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XQ. You have had those springs on beds since you

have made your first one ?

A. They have always been on, yes, for a year, on

both folding and wall beds,

XQ. I mean on the bed we saw in your shop which
was made before the suit. You were using the coun-

ter-balancing springs on that bed before the suit was
brought, were you not ? A. Yes.

Mr. TOWNSEND.—That is all.

Mr. WHITE.—That is all. [405]

Wednesday, October 11th, 1911, at

1 :30 o'clock P. M.

ON MOTION TO KEOPEN.
Counsel Appearing:

For Complainant:

CHARLES E. TOWNSEND, Esq.

For Respondent

:

WILLIAM K. WHITE, Esq.

The MASTER.—I have read your moving papers,

Mr. Townsend. I want to be quite sure as to what

testimony you think the case needs. My view of that

is as I expressed it in a letter to counsel which I

wrote yesterday, I believe—in your motion here you

refer in the first place to a statement made by mc
in the draft report on page 10 with reference to the

drawing. Of course, that is not a finding, under-

stand, and the language there was used simply to

indicate the fact that the contact of the folding mem-
ber was a fact in dispute. Now, then, further on in

the report in the portion which you have quoted in

your motion I stated the fact according to my recol-
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lection and that comports with the affidavits which

you have filed, as follows: ''That some of the later

Murphy installments showed a cleat on the interior

wall contacting with the folding member." That

showed a contact, but what I expressed in the report

as being in doubt was not that fact but the fact of

whether or no the member was or not a stop. Of

course, I may be entirely wrong in the matter, but

the view that I took of it was that you must look

to the essential rather than to the possibly accidental

fact in that regard, and I regarded it as not an essen-

tial fact. Now, you have referred to the testimony

and it seems to me that so far as that is concerned

the testimony is sufficiently full so that we need not

take any further testimony. Now, you refer also

in your motion, or not in your motion but in some of

the affidavits, to the effect that while the report has

been [406] under consideration a stop in the

nature of a bead of the ordinary character of door

stops has been placed on the door so as to prevent a

contacting between the folding member and the wall,

but that has been done since the testimony has been

taken. Now, that is the only matter as to which I

have any doubt whether we should now receive testi-

mony on the matter. I am not at all sure that I see

that it is material, Mr. Townsend.

Mr. TOWNSEND.—Its materiality suggested it-

self to me in two ways. The first was that having

made this change since the testimony was taken and

before the first draft of your report was put out in-

dicated a decided intention on the part of the de-

fendant to avoid what we thought the complainant
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had proven, that that folding member did engage the

wall, and that formed a stop in the nature of an

arrest or to the inward swinging of the door. That

he had done that with some evident intention, because

he had made a special point as I remember the tes-

timony of having a flush jamb on the side of the door

opposite the hinges and that no stop of that nature

was afforded. That is in the nature of circum-

stantial evidence, if you may call it that, as to prov-

ing a point, as to proving in the minds of the defend-

ant that he thought that he possibly did infringe or

had infringed before. The second point under

which that might be material is to avoid future litiga-

tion on the same matter.

The MAiSTEK.—If this happens to be a new in-

fringement it is not within the allegations of the bill

here.

Mr. TO'WNSEND.—That is true ; it is not. But

there are two methods, and sometimes two method's

are employed. Sometimes permission to file a sup-

plemental bill is introduced, but that is objection-

able, even though it has been used and been done, it

is held to be objectionable as not within the terms of

the application of a supplemental bill as where a bill

became defective [407] through some subsequent

fact. The other method opened to the complainant

where a new change or new infringement arises dur-

ing the course of the trial, to file a new bill for in-

fringement, but those two methods may in a way
be reconciled by the fact that if it were possible at

this time for you to pass upon this new structure and

constnie it in the light of the claims and specifica-
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tions and the evidence that would have to be brought

in to show the application of some of the claims at

least this new structure, you would then have much

of your duty lessened in the event eventually the two

structures, or either of them were held to infringe,

either by the Court to whom your report is certified

or on appeal. In the event of an ultimate favorable

decision of the matter and an accounting, you would

then consider all the infringements of all the devices

manufactured by the defendant up to the time of the

accounting. I understand that that is the practice,

to take into consideration when the accounting comes

everji;hing that has been done up to that time, and

therefore it would be, I think, expedient to the in-

terest of the client as far as expense is concerned and

to your Honor and to the parties and counsel if we

considered this device that he is making now, and

we be given an opportunity to show its relationship.

Your suggestion of an infringement goes further

than my motion actually intended, but I believe it

could be well incorporated into that motion and save

a subsequent suit, because he has now made a differ-

ent structure. We would make somewhat different

claims of infringement. I know the bill would be

the same practically, but the matter of proof would

be different.

The MASTER.—^As I understand your last re-

mark, you did not intend in this motion to offer evi-

dence of this latest installation that you speak of.

[408]

Mr. TOWNSEND.—Oh, yes. Offer evidence of

it as showing the fact that a change had been made,
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but witli the purpose of possibly converting you to

the complainant 's point of view of infringement, and

if you decide we could carry it farther. I had pri-

marily intended to show it as a change and to show

the circumstances of this change and' its bearing as

showing an intention of the defendant and I also had

in mind when I asked for a wider scope for the tak-

ing of further testimony on the question of what I

thought was your doubt on the matter. I had an

idea that your doubt arose from your recollection of

what installations we looked at

—

The MAiSTER.—No, that is not the fact. I recall

the facts so far as they were facts substantially, I

think, as your affiant in these moving papers have

stated, that is to say, that there was a contact between

the folding member and the interior wall, but the

difficulty that I was under was to determine whether

or not that element was a stop, and I considered it

merely accidental, and not essential, and that it was

not a stop in that sense, the sense of a stop to

progress.

Mr. TOWNSEND.—I think with that explanation

that any opening of the case for going back over

cumulative testimony would not be so essential or

necessary, but the question of accidental feature and

the essential feature seem to me somewhat important,

but I appreciate and understand your point of view

now, and I also appreciate that you had found in the

testimony a conflict between the defendant's evident

attempt of explaining what he had done, and of what
might occur, and what we offered affinnatively on the

subject. That is the defendant does not testify just
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as we do, and that way there is some conflict and

contradiction in the contentions of the two parties.

The MASTER.—I quote my report : "Murphy tes-

tifies that [409] when the latch engages no fur-

ther stop is necessary; that the folded door is ordi-

narily several inches away from the interior wall

and that contact with the wall would injure its hinges

and mar the varnish on the door. '

' Then I go on to

say: "According to m_v recollection, some of the later

Murphy installations showed a cleat on the interior

wall contacting with the folding memher." The

doubt that I expressed as I understood was only as

to whether or not that was the essential nature of the

device, and I think not,

Mr. TOWNSE'ND.—I think, then, that this matter

will directly apply

—

The MASTER.—Would you contend that if the

bead strip were there that the folding member was a

stop?

Mr. TOWNSE'ND.—Not in that sense and at that

time. I would not care to go into the matter of the

construction of any claim on the new Murphy struc-

ture or the application of any particular claim to the

Murphy structure at this time imless you wanted to

go into the view of whether this was an infringe-

ment now as it is made or not. If you did, of course,

the question of infringement would be one thing, but

it is essential now I think to consider that old struc-

ture with the new, because in the new structure he

does with a bead what he did before with a stop

against the wall. That will show that the former

construction was not accidental, that it was deliber-
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ate and intentional, and now he has deliberately and

intentionally constructed the inner wall in such a

way and so hung his door that his little door can't

contact with the inner wall of the recess, but he has

on the front edge of his closet mounted a door struc-

ture coming against this bead. There is showm a

deliberate intention to provide a stop by some means.

It necessarily follows that by the use now of the bead

that before that that was the only stop [410] pro-

vided. That is the pertinency of this testimony if

we are permitted to offer it at the present time as to

what he has done or had done on the 22d day of Sep-

tember, sho\\ang that the structure as it was on Sep-

tember 22d, 1911, contacted with the bead on the

jamb, and his little folding door on the inside did not

contact with the inner wall, and that is borne out

by the statement of one of the employees of Mr.

Murphy 's office.

The MASTER.—What have you to say, Mr.

White"?

Mr. WHITE.—I would like to have Exhibit ''L"

presented to the Court.

Mr. TOWNSEND.—I have a drawing represent-

ing the new structure if it will assist you.

The MAiSTER.—No, I do not care to consider it

unless I open up the case.

Mr. WHITE.—I understand that this Exhibit

*'L" was made by Mr. Maynard during the noon re-

cess after he had made a visit to the place of busi-

ness of the defendant at my request, so that he might

correct the testimony he was giving in that morning.

As I understand it he made this Exhibit "L" and
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stated in connection with it that this showed hoM' the

bed in Mr. Murphy's place of business operated, that

being the only bed which was made by the defendant

before this suit was commenced', and of course if

that bed has not infringed on the patent in suit this

suit must be dismissed because there was not a cause

of action at the time the bill was filed, and a suit can-

not be sustained by what happened after the bill was

filed. In this exhibit, your Honor will see that this

is the main panel upon which the bed is attached that

came in contact with the end wall, and in the small

door which came in contact with the end wall and Mr.

Maynard so testified, although I noticed in the re-

port you refer [411] to the fact that it is the small

door that comes in contact with it and not the wall,

but this drawdng clearly shows that when the small

door is thrown back against the main panel its end

is not in contact with the end of the wall, but that the

end of the main panel projects beyond the edge of

the small door, and itself would come in contact with

the end of the wall so that before this suit was com-

menced the small folding member intended by com-

plainant to be a stop did not even come in contact

with the end wall or end wall of the recess, so that

of course, in view of that fact, the suit must be dis-

missed as if no cause of action at the time the bill

was filed even admitting that these later installations

are infringements, which they are not in view of your

Honor's many findings in respect to the other ele-

ments of the combinations contained in them, and in

respect to the mode of operation of this device, and
in respect to the limitations contained in the claim.
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Your Honor has held that this device differs from
the complainant's device in respect to mode of opera-
tion. It differs in respect to the fixed stop ; it differs

in respect to this folding stop. There is no simi-
larity between the two devices at all, and your Honor
has held in favor of the defendant on all these points
so that these points that they are raising now are
immaterial in any view that you may take of the
matter.

The M'ASTER.—If I receive this testimony which
you desire to offer, Mr. Townsend, it would not
change my view of the case, as of course you will see

that was only one of the grounds upon which I rea-

soned in the matter, and the only matter as to which
I am in doubt is the question of practice. Of course,

generally speaking, in equity proceedings, especially

equity proceedings before the Master, the desire is

to get the case fully before the appeUate court, so

that in that view of the matter we take [412] the

testimony even when the objection to the admis-
sibility of it is sustained.

Mr. TOWNSEND.—Does not the case of Central
Trust Company vs.

—

The MASTER.—I am aware of that, but that was
a case where it was reopened to bring in testimony
that had been omitted through inadvertence, and pre-
sumably testimony as to matters material which
might have gone in on the opening. This, of course,

could not have been gone into in the opening because
it had not occurred.

Mr. WHITE.—In this case we gave the complain-
ant and the Court every opportunity of seeing the
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installation, what we were doing, and have done so

at all times, even after the suit was commenced. And
as your Honor has stated all these facts were pre-

sented to your Honor. Your Honor saw the defend-

ant's beds and you have described the various in-

stallations in your report. I could

—

The MASTER.—I am of the opinion, Mr. Town-

send, that the motion must be denied. If the facts

were as stated, as I say, it would make no difference

in my report, and I am unable to see that matters

subsequently occurring are material on the issues of

the case. The fact may as well be presented by hypo-

thesis in counsel's argument as it can be testified to,

even though I should not consider that it would ren-

der the folding member 17 a stop as in the portion

you quote. I pointed out that the door might be

stopped by other stops not in contact with the folding

element. That would show therefore that the door

17 was not a stop. Now, you want to prove that that

is exactly what he is doing.

Mr. TOWNSEND.—There was, I think, an inci-

dent where Mr. [413] Murphy stated that he had

made one door and put in one door if I recall. I

have not been able to find that point yet but

—

The MASTER.—I have in mind some such testi-

mony as that.

Mr. TOWNSEND.—While I may not be able to

convince your Honor or change your conclusions on

that, I feel that it is important, as showing an essen-

tial characteristic rather than an accidental one in

the contact witliin the closet as the door was at that

time. It would take only a few minutes to intro-

duce necessary testimony, in order to introduce a
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drawing showing what he has done. The defendant
certainly could not be hurt by it, and I think it might
be beneficial or at least justice be done between the

parties.

The MASTER.—Well, I will let you put in your
testimony, but as I say, it will not change my view of

the matter upon the stop that I have stated. You
may put on your witness.

[Testimony of F. E. Maynard, for Complainant

(Recalled).]

Direct examination of F. E. MAYNAED, recalled

in behalf of complainant.

Mr. WHITE.—It is understood, is it, that through
all the testimony of this witness as to the action of

the defendant after the filing of this suit the objec-

tion is urged that the same is incompetent, irrelevant

and immaterial ? There is no necessity for repeat-

ing that objection?

The MASTER.—Yes, that may go all through the
testimony.

Mr. TOWN'SEND.—Q. Do you recall having
made on the 22d of September, 1911, Friday after-

noon, I believe it was, a visit with me up to the de-

fendant's shop on O'Farrell Street, and looking at

the defendant's structure as he had them displayed
in his wareroom?

A. I remember the occurrence.

Q. Will you briefly state what occurred at that
time and what you saw and what was said, if any-
thing? [414]

A. Mr. Townsend and the speaker entered the
place of business of Mr. Murphy and Mr. Townsend
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asked permission to inspect the bed, and of one of the

attendants in the office and he remarked: "Help

yourself, " or some such language to that effect. The

door, if I remember correctly, was closed at the time,

and was opened and there was immediately visible on

the face of the jamb on the right-hand edge of the

door opening a bead or stop member which had not

previously been observed on any other visit of myself

to the office.

The MASTER.—You said the right-hand jamb of

the door. What relation did that jamb have to the

jamb on which the hinges were fixed % Was it the

same one or the opposite one ?

A. The jamb that I speak of was on the right hand

of the opening as you go into it so that the hinges are

on the left of the party entering the doorway.

Mr. WHITE.—Like the ordinary jamb in any

door, you mean?

A. The jamb serves to stop the movement of the

door. As stated, this bead on the face of the jamb

was not observed at any other previous visit, and was

evidently intended to act as a stop when the door

was closed, and in this function it prevented a small

panel which is hung on one edge of the main door

from swinging into contact or stopping engagements

with the inside wall of the closet through the openings

through which the door swung. In previous examin-

ations

—

Mr. WHITE.—Object to his going over his previ-

ous examinations.

The MASTER.—Never mind what happened be-
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fore. Just state what you saw there. Have you the
drawing there ?

Mr. TOWNSEND.—Yes, sir.

A. At the request of Mr. Townsend I prepared a
sketch which represents the new stop which has been
added to the face of the [415] jamb, and I have
shown the door in such closed position as to carry the
bed into the closet, and one edge of the door is in jux-
taposition to the bead or stop member which is here
indicated by red ink, showing the additional strip

which has been added to the face of the door. It

will be seen that by this strip the motion of the door
is prevented after its face adjacent one edge comes
into contact with the stop member. This member
limits the movement of the door so that the door
cannot stop against that portion of the door upon
which the door is pivoted. In other words, the
hinges or pivots which support the door are not sub-
jected to any other than the normal load of the
weight of the door and the stop prevents the small
panel 17 from swinging into stopping engagement
with the inside wall of the closet as the panel would
do if the additional stop member shown in red were
not present. It will be seen that if the stop member
is omitted the panel 17 will engage the wall, thus
forming a stop, to prevent further movement of the
door inwardly.

Q. I understand that in the actual door structure
you say the inward movement of the structure was
stopped by the red bead or the bead which is indi-
cated in red iu the drawing, and which you have
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called the new stop bead, and that in that revised

Murphy structure the panel 17 did not come in any

phj^sical contact with the inside wall of the recess. Is

that correct?

A. I found those conditions to exist.

Q. Was there a door latch present substantially

as shown in the drawing?

A. There was a latch on the door.

Q. Did you find any change provided in the way

of a stop by the use of the bead shown in red from

the use of the contact of the member 17 with the in-

side wall ?

Mr. WHITE.—I submit that this goes beyond the

purpose of this examination. [416]

The MASTER.—I don't see that you can go any

further, Mr. Townsend.

Mr. TOWNSEND.—I simply wanted to compare

the two arrestors for the movement of the door.

The MASTER.—Well, all right. I am trying to

get this done as there is another matter on and I don't

want to go into a lot of expert evidence merely to

show the actual fact.

A. In response to the question I should like to state

that both of the members, that is, the new bead stop

and the panel 17, will act as means for limiting the

further movement of the door; if the bead stop is

omitted the panel 17 serves the function of a stop so

that the function is the same in either case.

Q. Do you recall any conversation taking place in

the shop as to the matter of this change with a repre-

sentative of the defendant, and if so state the sub-

stance of those conversations ?
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Mr. WHITE.—Object to this as calling for hear-
say. The defendant was not present. His agents
were not acting or his representatiyes were not acting
within the scope of their employment in remarking
on the structure with different people suing the de-

fendant and their attorney.

Mr. TOWNSEND.—I think Mr. Mavnard will

connect the conyersation with the defendant too.

The MASTER.—The objection is that it was not
made within the presence of the defendant, and you
haye not proyed any authority in the agent to make
any admission.

Mr. WHITE.—It does not make any difference

what the opinion of his agent was anyway.)
The MASTER.—Objection is sustained.

Mr. TOWNSEND.—I offer in eyidence a drawing
of the reyised Murphy structure and ask that it be
marked Complainant's Exhibit "M." That is all

[417]

Mr. WHITE.—We object to the introduction of
this exhibit in eyidence on the ground it is incompe-
tent, irreleyaut and immaterial. There is no cross-

examination.

The MASTER.—On the same ground already
urged ?

Mr. WHITE.—Yes.
The MASTER.—The objection goes to all of it,

and it will be marked as exhibit next in order. Com-
plainant's Exhibit *'M."

Mr. TOWNSEND.—It is hereby stipulated by and
between the parties that the disallowed exceptions
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before the Master may stand as the exceptions before

the Court.

The MASTER.—Very well, and I will so report,

Mr. Townsend.

Mr. WHITE.—I have noticed that you state:

''The hinged end of the folded panel, obviously by

defective construction, struck the end wall of the

recess (see Exhibit 'L')." Now, I think by refer-

ring to Exhibit "L " you will see that there can be no

defective folding panel that struck the end of the

wall, but the end of the main panel, as the witness

Maynard has testified.

The MASTER.—The Exhibit "L" certainly does

show it as you sa}^, Mr. White, and apparently I am
in error there. I don 't know what the testimony may
show in that regard. Do you happen to know, Mr.

Townsend ?

Mr. TOWNSEND.—I don't recall.

Mr. WHITE.—It is my recollection of the testi-

mony—I have not seen it since the submission of the

case—that it would necessarily be the main panel

that would strike the end wall.

Mr. TOWNSEND.—It struck me as a physical im-

possibility for the main panel to do that.

The MASTER.—I will take that suggestion just

made under consideration, and if I find that any tes-

timony comports with the Exhibit "I" will modify

that sentence there in the final report, [418] and

except for that matter the report as already filed in

draft will be settled as the final report. I will notify

you of the date of settlement and of the date of filing
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with the clerk, so that you will know when it will

come up on the law and motion calendar.

[Endorsed]
: Filed Oct. 14, 1911. Southard Hoff-

man, Clerk. By W. B. Maling, Deputy Clerk.

[419]

In the District Court of the United States for the
Ninth Circuit, Northern District of Califoimia,
Div. 2.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and
CHARLES R. JORDAN,

Complainants,

vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Respondents.

Petition for Order Allowing Appeal.
Marshall & Stearns Co., a corporation, and Charles

R. Jordan, complainants in the above-entitled cause,
conceiving themselves aggi-ieved by the final order
and decree filed and entered on the 7th day of Feb-
ruary, 1912, whereby it was adjudged and decreed
that the complainants' bill of complaint in said cause
be dismissed with costs to the respondent, now comes
by Chas. E. Townsend, Esq., their solicitor and coun-
sel, and petitions said Court for an order allowing
them, Marshall & Stearns Co. et al., to prosecute an
appeal from said final order and decree to the Honor-
able, the United States Circuit Court of Appeals for
the Ninth Circuit, under and according to the laws
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of the United States in that behalf made and pro-

vided; and also that an order be made fixing the

amount of security which complainants, Marshall &
Stearns Co, and Charles R. Jordan, shall give and

furnish upon such appeal, and that upon giving such

security, all further proceedings in tliis Court be

suspended and stayed until the determination of said

appeal by said United States Circuit Court of Ap-

peals for the Ninth Circuit. And, now, at the time

of filing this petition for order allowing appeal, the

said Marshall & Stearns Co., and Charles R. Jordan,

[420] j)etitioners, file their assignment of errors,

setting up separately and particularly each error

asserted and intended to be urged in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

And 3^our petitioners will ever pray.

CHAS. E. TOWNSEND,
Solicitor for Complainants,

February 13, 1912,

Service of the within Petition for Order Allowing

Appeal, admitted this 13tli day of Februaiy, 1912.

MILLER & WHITE,

[Endorsed] : Filed Feb. 13, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [421]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

YS.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Respondents.

Assignment of Errors.

Now come Marshall & Stearns Co., a corporation,

and Charles R. Jordan, the complainants in the cause

in the eoui't below, entitled Marshall & Steams Co., a

corporation, and Charles R. Jordan, Complainants,

vs. Murphy Manufacturing Company and William L.

Murphy, Respondents, No. 15,293 in the District

Court of the United States, Division 2, in and for the

Northern District of California, and appellants

herein, by Chas. E. Townsend, Esq., their solicitor

and counsel, and say that in the record and proceed-

ings in the said cause in the said court below, there is

manifest error, and they particularly specify the

following as the errors upon which they will rely, and

which they will urge upon its appeal in the above-

entitled cause.

I.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in holding that the respondents' bed and bed-carrying

structure is not a reversible waU attachment. '

' [422]
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II.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in holding that a "hinge" is not a "pivot."

III.

That the District Court of the United States, Divi-

sion 2, for the Noi-thern District of California, erred

in holding that the hinging or pivoting of the re-

spondents' bed-carrying structure slightly off center,

is not the mechanical equivalent of the central pivot-

ing shown in complainants' patent.

IV.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in holding that the respondents do not use the me-

chanical equivalent of the "stops" of complainants^

patent.

V.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in holding that the respondents' device charged to be

an infringement of complainants' patent did not em-

body or have substantially the same mode of opera-

tion as the device of complainants' patent.

VI.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in dismissing the bill of complaint in said cause.

VII.

That the District Court of the United States, Divi-

sion 2, for the Northern District of California, erred

in holding that the respondents have not infringed
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complainants' patent.

In order that the foregoing assignment of errors

may be and appear of record, the appellant presents

the same to the Court and prays that such disposition

be made thereof as in accordance [423] with law
and the statutes of the United States in such cases

made and provided.

All of which is respectfully submitted.

February 13, 1912.

CHAS. E. TOWN'SEND,
Solicitor for Appellants.

Service of copy of the within Assignment of

Errors admitted this 13th day of February, 1912.

MILLER & WHITE.
[Endorsed] : Filed Feb. 13, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [424]

In the District Court of the United States for the

Ninth Circuit, Northern District of California,

Div. 2.

No. 15,293.

MARSHALL & STEAR'NS CO., a Corporation, and
CHARLES R. JORDAN,

Complainants,
vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Respondents.

Order Allowing Appeal.

On motion of Chas. E. Townsend, Esq., solicitor

and counsel for Marshall & Stearns Co. et al., the
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complainants in the above-entitled cause, it is or-

dered that an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

final order and decree filed and entered herein, to

wit, on the 7th day of February, 1912, be and the

same hereby is allowed, and that a transcript of

the record, testimony, exhibits and all proceedings

herein, foe forthwith transmitted to said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, upon said complainants, Marshall & Stearns Co.

et al., giving a bond in the sum of five hundred dol-

lars; and that all further proceedings in this Court

be suspended and stayed until the determination of

said appeal by the said United States Circuit Court

of Appeals for the Ninth Circuit.

By the Court.

WM. W. MORROW,
Circuit Judge.

February 13, 1912.

Service of the within copy of Order Allowing Ap-

peal admitted this 13th day of February, 1912.

MILLER & WHITE.

[Endorsed] : Filed Feb. 13, 1912. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [425]
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In the District Court of the United States for the

Ninth Circuit, Northern District of California,

Div. 2.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Respondents.

Order Allowing Withdrawal of Original Exhibits.

On motion of Charles E. Townsend, Esq., solicitor

and counsel for Marshall & Stearns Co., and Charles

R. Jordan, complainants, and good cause appearing

therefor, it is by the Court now ordered

:

That all of the exhibits in the above-entitled case,

both complainants' exhibits and respondents' exhib-

its, including models, drawings, copies of patents,

etc., and which are impracticable to have copied or

duplicated, be and hereby are allowed to be with-

drawn from the files of the Court in this case and

transmitted by the Clerk of this Court to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit as a part of the record upon appeal for the com-

plainants herein to said Circuit Court of Appeals;

said original exhibits to be returned to the files of
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this Court upon the determination of said appeal by

said Circuit Court of: Appeals.

WM. W. MORROW,
Circuit Judge.

February 13, 1912.

Copy of the within Order Allowing Withdrawal of

Original Exhibits admitted this 13th day of Febru-

ary, 1912.

MILLER & WHITE.

[Endorsed] : Filed Feb. 13, 1012. Jas. P. Brown,

Clerk. By J. A. Schaertzer, Deputy Clerk. [426]

MASSACHUSETTS BONDING AND INSUR-
ANCE COMPANY.

Home Office: BOSTON, MASSACHUSETTS.
California Department:

ROBERTSON & HALL, Managers.

D. E. DYER, Asst. Manager.

FIRST NATIONAL BANK BUILDING,
SAN FRANCISCO, CAL.

In the United States Circuit Court for the Ninth

Circuit, Northern District of California.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and

CHAS. R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO. et al..

Respondents.
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Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS:
That the undersigned, MARSHALL & STEARNS
CO., a corporation, and CHAS. R. JORDAN, the

appellants herein, as PRINCIPALS, and the MAS-
SACHUSETTS BONDING AND INSURANCE
COMPANY, a corporation organized and existing

under and by virtue of the laws of the Common-

wealth of Massachusetts, and- duly licensed by the

laws of the State of California to act as surety on

bonds and imdertakings, as SURETY, are held and

firmly bound unto the above-named appellees, MUR-
PHY MANUFACTURING CO. et al., in the sum

of FIVE HUNDRED DOLLARS ($500.00), law-

ful money of the United States of America, to be

paid to said appellees, their heirs and assigns, to

which pajrment, well and truly to be made, we bind

ourselves, our heirs, executors, administrators and

successors, jointly [427] and severally, firmly by

these presents.

THE CONDITION OF THE ABOVE OBLIGA-

TION IS SUCH THAT,
WHEREAS, said appellants have taken an appeal

to the United States Circuit Court of Appeals for

the 9th Circuit, to reverse the final order and decree

rendered and entered by the District Court of the

United States, 9th Judicial Circuit, Division 2, in

and for the Northern District of California, in the

case entitled MARSHALL & STEARNS CO., a cor-

poration, and CHAS. R. JORDAN vs. MURPHY
MANUFACTURING CO. et al., No. 15,293, which
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said final order and decree was rendered and entered

in said District Court of the 7th day of February,

1912, being a day in November term, of said District

Court, and an appeal allowed superseding said de-

cree.

NOW, THEREFOEE, if the above-named appel-

lants shall prosecute said appeal to effect, and answer

all damages and costs, if it shall fail to make good

its plea, then this obligation shall be void, otherwise

to remain in full force and effect.

IN WITNESS WHEREOF, the seal and signa-

tures of said PRINCIPALS are hereto affixed and

the corporate name of the said surety is hereto af-

fijxed and attested by its duly authorized Attorneys

in Fact, at San Francisco, California, this fourteenth

day of February, A. D. 1912.

[Seal Marshall & Stearns Co.]

MARSHALL & STEARNS CO.

By H. B. STEARNS, Pres.

CHAS. R. JORDAN,
By H. B. STEARNS,

Atty. in Pact.

[Seal Mass. Bonding & Insurance Co.]

MASSACHUSETTS BONDING AND IN-

SURANCE COMPANY,
By JOHN H. ROBERTSON and

S. N. PALMER,
Attorneys in Fact.

Approved this 16 day of February, 1912.

^ WM. W. MORROW,
Circuit Judge.
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[Endorsed]: Filed February 16, 1912. Jas. P.

Brown, Clerk. By J. A. Schaertzer, Deputy Clerk.

[428]

In the District Court of the United States in and for

the Northern District of California, Second Di-

vision.

No. 15,293.

MARSHALL & STEARNS CO., a Corporation, and

CHARLES R. JORDAN,
Complainants,

vs.

MURPHY MANUFACTURING CO., and WILL-
IAM L. MURPHY,

Respondents.

Clerk's Certificate to Record on Appeal.

I, Jas. P. Brown, Clerk of tlie District Court of

the United States in and for the Northern District of

California, do hereby certify that the foregoing four

hundred and twenty-eight (428) pages, niunbered

from 1 to 428, inclusive, to be a full, true and correct

copy of the record and proceedings in the above-en-

titled cause excepting therefrom the original exhibits

(which by order of Court are withdrawn and trans-

mitted herewith as a part of this record), and that

the same constitutes the record on appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit.

I further certify that the cost of the foregoing

Transcript of Record on Appeal is $264.80; that the

said amount was paid by the complainants, and that
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the original citation issued in said cause is hereto an-

nexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 15th

day of March, A. D. 1912.

[Seal] JAS. P. BROWN,
Olerk.

By J. A. Schaertzer,

Deputy Clerk. [429]

Citation.

UNITED STATES OF AMERICA,—ss.

The President of the United States to Murphy
Manufacturing Co. and William^ L. Murphy,

Greeting

:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals,

for the Ninth Circuit, to be holden at the City of San

Francisco, in the State of California, on the 17th

day of March, 1912, being within thirty days from

the date hereof, pursuant to an Order Allowing Ap-

peal filed in the clerk's office of the District Court

of the United States, for the Northern District of

California, Second Division, wherein Marshall &
Stearns Co., a corporation, and Chas. R. Jordan, are

appellants, and you are appellees, to show cause, if

any there be, why the Decree rendered against the

said appellants, as in the said Order Allowing Appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.
,

:
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Witness, the Honorable WILLIAM W. MOR-
ROW, United States Circuit Judge for the Ninth

Judicial Circuit, this 16th day of February, A. D.

1912.

WM. W. MORROW,
United States Circuit Judge.

Service of within Citation, by copy, admitted this

17th day of February, A. D. 1912.

MILLER & WHITE,
Attorneys for Deft.

[Endorsed] : No. 15,293. In the District Court of

the United States for the Northern District of Cali-

fornia, Second Di\dsion. Marshall & Steams Co. et

al. vs. Murphy Manufacturing Co. et al. Citation.

Filed Febmary 20th, 1912. Jas. P. Brown, Clerk.

By J. A. Schaertzer, Deputy €lerk. [430]

[Endorsed]: No. 2117. United States Circuit

Court of Appeals for the Ninth Circuit. Marshall

& Stearns Company, a Corporation, and Charles R.

Jordan, Appellants, vs. Murphy Manufacturing

Company, and William L. Murphy, Appellees.

Transcript of Record. Upon Appeal from the

United States District Court for the Northern Dis-

trict of California, Second Division.

Filed March 15, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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[Complainants' Exhibit "A."]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marsliall & Stearns

Co. et al. vs. Murphy Mfg. Co. Comp. Exhibit '"A."

H. M. Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals,

for the Ninth Circuit. Complainants ' Exhibit "A.

"

Received Mar. 15, 1912. F. D. Monckton, Clerk.
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all whom, it may concern:

',e it kno\vn that I, Charles R. Jordan,

zen of United States, residing at Berkeley,

,he county of Alameda and State of Cali-

lia, have invented new and useful Im-
veraents in Apartment Wall Furniture,

yhich the following is a specification,

riy invention relates to wall furniture for

irtments.

X consiBts in the combination of parts,

i In details of construction which will be

re fully explained by reference to the ac-

npanving drawings, in which

—

figure 1 is a horizontal section of a wall

»wing my invention. Fig. 2 is a front ele-

;ion showing one side of my device. Fig.

s a side elevation showing my invention

;h the bed extended. Fig. 4 shows a

ching device. Fig. 5 shows a means for

justing the device with relation to the

or and carpet level. Fig. 6 is an enlarged

iw of the dev-ce for holding and extending

i clothing.

[t is the object of my invention to pro-

le a means in connection with apartments

lereby an ornamental article of furniture,

other fixture, appears within the apart-

^nt duriag the day and which may be re-

rsed to present a bed or couch to be occu-

id at night.

As shown in Fig. 1, A A is a wall having a

or or like opening made through it, and 2

a door or frame centrally pivoted at top

d bottom so as to be turned around a

rtical axis within this opening. This door
rtion carries upon one side a bed structure

vhich may be folded up to stand vertically

ainst one side of the door when not in use,

d upon the other side may appear an ar-

;le or furniture or ornament 4. This may
present a wardrobe with a mirror, a book-
se or a mantel with a gas grate below, and
mirror above, or any other suitable or

uivalent piece of furniture. By the revo-

tion of tms structure about 'its vertical

:i3, the ornamental or useful piece of furni-

re 4 is presented toward the apartment as

og as may be desired.

When the bed is to be used the device is

leased and revolved about its vertical axis,

id the bed will be brought to the front, and
le other portion to the rear. There is a
fficient recess or space at the rear of the
ftU opening to allow of thie vertical turning

and the concealing of the part not ir

within this space.

The pivots 5 and 6 at the top and hot

and upon which the device is tumable,

be of any suitable or desired constructi<

make the turning easy. Thus the p
may be plain, or any suitable ball-bearir

other antifrictional device may be ^

especially upon the lowermost pivot.

in Fig. 5 1 have shown the lowermost
port tumable about a tube 7 which ext

upwardly having a head 8 fixed upon th

per end. Over this head 8 is fitted a c

making a close but tumable joint wi
From the cap 9 a pipe 1 extends throuj

open slot at one side of the "tumable s

ture 2, and connected with this by an el

or other suitable means, is a pipe 11 whi
a gas grate be used will supply ga.s t(

grate when needed.
The pipe 1 1 may have a suitable indej

ent gas cock; but the head and cap
form also a safety cock or valve, bei

when the door structure 2 is turned so

the bed is presented in the apartmen 1

pipe 10 win be turned around so far

communication with the opening in the

8 will be cut off and no gas can pass froi

pipe 7.

When the device is turned so that the

is presented toward the room, the pi;

win be in open communication through
8 with the pipe 7, and by the usual gas

the gas will be allowed to pass to the pi

through the grate.

The tumable structure is so designee

it can be raised or lowered within ci

limits so that it will turn as near to tht

as required when a bare floor is used, i

may oe raised within certain limits so \

rugs or carpets of some thickness app
the door, it can be raised to clear

.This raising and lowering is effected i

lows:
12 is a plate having a hole throi

threaded on the inside and forming a s

nut. This plate is secured to the Dott

the door 2 and fits upon a threaded

13, which sleeve surrounds the pipe

plainly shown in Fig. 5.

14 IS a set screw which locks the p
and the screw 13 at any desired adjust

If it is required to raise or lower the doo

relation to the floor, the screw 14.

m



ed, and by tUming the threaded sleeve
will be seen that the door 2 may be
or depressed as desired. The upper
onned between the door and the open-
covered by a hinged, turnable protect-
ate or batten 2* which conceals this
ig whether it be large or small. This
is preferably hinged and freely tum-

lout its hinges so as to swing up out of
ly, and allow the door to turn around
ts pivots.

door or carrying structure 2 has a
ting stop 15 which when the door is

m one direction, contacts with the
)onding edge 16 of the opening in, the
L. The opposite edge swings freely
h the opening upon the other side
w the device to be reversed, but when
position just described the vertical
lay be concealed by a strip 17 which
ed as shown at 18 so as to be partially
around and its outer face, when thus

,
forms a stop against which the part

rrested when the device has been re-
This structure is locked in either

n by means of a foot lever 19 having
urned end 20 which engages an open^
the bottom of the door 2, and which
e to normally engage such an opening
action of a spring 21.
ipwardly projectmg foot-piece 22 ex-
hrough an opening m the floor, so that
3sing the foot upon the piece 22, the

will be depressed sufficiently to re-
le striicture and allow it to be turned,
ot being released from the pressure
plate, the point 20 will always be in
1 to automatically catch and engage
)r whenever it is turned to a closed
1 in either direction.

bed-frame 3 may be made of angle
other suitable or desired material,'
end lies close to tlie wall 2 when the
in a horizontal position,
a fixed bracket from the door frame 2,
outer end carries the pivots 24 about
he bed is turnable ; these pivots beintr
;diatc of the length of the frame, and
a distance^ from the wall as to allow

er or wail end of the bed to stand in a
i position when the b^d is turned up
I striking the floor,

ornamental head-board 25 may be
ujiomthe inner end of the bracket and
jiiary. The foot-board 26 is carried
le outer end of the bed.
•e foldable legs upon which the outer
the bed is supported when extended:
rder to properly suspend the bed-
to tuck or hold them with relation to

t of the bed, when the latter is ex-
and to separate them so that air mav
e when the bed is turned up, I liav'c
the following construction

:

e foot of the bed and journaled in the
|

I

post 26 are the pulleys 28. At the botto
these posts are the direction pulleys 29(
at the head of the bed frame 3 are the

|j

and direction pullej's 30. Over these:
leys passes a flexible cord or rope 31 \i

operates as follows : This cord is fixed t
door frame or bracket as shown ai

Thence it passes over and between the:
leys 30 which run together to keep it ini
tioii, and to the direction pulley 29
which it i)asses, thence over the pulley
returning over pulleys at 29, thence ii

the bed frame and over guide pulleys 30,
to a point of attachment 33, the cord li

long enough to form a bight or slack po,
between the pullevs 30 and the point o
tachment 33. '

The various portions of the bed cloti
are represented at 34, and may represe
sheet, counterpane, or other articles wi
are located above the mattress 35. Thd
permost of these articles of bed-clothii!
connected by a safetv-pin, clamp ot\\
device 36 with the cord 31.

37 is a flexible cord or connection ext:
ing from the clamp 36 and connecting;
spectively with the clamps 38 and 39, eaii

which is attached to the end of one oil

superposed articles of bed clothing. Ti
cords 37 extend down and are secured tcj

bed frame as shown at 40 Fig! 6.

The operation of this device will be asi

lows: Wlien the bed is extended the exj
sion causes a pull upon the cord from its

tachment 32 which, pulhng the inner por!
down, will pull the upper clips or att
ments of the bed clothing 36 down witi
This brings the upper article of bed clotl
into contact with the second, and the seci

with the third, and as the inner portio;
the cord 31 is pulled still farther down,
lower ends of the bed clothing will be pui
down behind the end of the mattress
sliding over a protecting plate 41, whic
shown in Fig. 3, and the bed clothing

i

thus be tucked over the foot of the 1]

Wlien the bed is turned up, the first mc
ment will slacken the pull on the cordi
from the point 32, and as the inner end of
bed frame moves downwardlv, as showr
the dotted linfes'Fig. 3, the bight or slack i
tion contiguous, to the fixed point 33 will
straightened out. This will cause a

]upon the outer portion of the cords 31,
shown in Fig. 6, the result of which will bi

lift the articles of bed clothing successive
commencing at the top so that they are
clear of the mattress, and this action '

continue until the cords 37 have been straig
ened out; the attachment at 40 limiting
distance to which the cord and the bed clo'

ing can be moved. Thus when the bed
"

been turned into a vertical position all
bed clothing will be separated and expoi
tor airing. The bed is held in its uptu"X)



lOIl UV llictllia w» " 'f'-i-^ -- -—
ipon the upper part of tlu> turnable door I

ture 2, and engaging with the lower or 1

roller 44 whicK extends between the
j

26.
. • V J

iving thus described my invention, what ;

lim "^and desire to secure by Letters
j

lit is:

—

, i. . '

A revei-sible wall attachment tor apart-
j

s consisting of a door structure having
|

:s at the center of the top anil bottom

ible in an opening in the wall, a fixed

upon one edge of the door, contacting

the edge of the opening upon one side,

a foldable stop. adapted to engage and

r the opposite side.

A wall attachment for apartments, con-

ig of a door or structure having central

ts at top and bottom and turnable in an

ing in the wall, stops by which a joint

rmed with the edges of the door when

ed in either position, and a latch by

h the door is locked.

In a wall attachment for apartments,

or or structure turnable upon centrally

ted vertical pivots having a bed hinged

ne side and turnable about the pivots,

^forming means formed at the edges, a

1 adapted to engage and hold the door

a turned, with either face outward and

pressible foot button or piece whereby

latch mav be disengaged.

A wall attachment for apartments con-

ng of a door structure, centrally located

ical pivots about which it is turnable, a

ns for adjusting the door upward or

nward in its openings, said means con-

ng of a perforated plate fixed to the

om of the door, and an externally

aded sleeve turnable within the plate,

means for locking the two at any point

diustment.
. In a wall attachment for apartments, a

r or structure having centrally located

;ical pivots and turnable in an opening in

wall, means for latching the (loor with

er face outward, means for raising or

ering the door within its opening, and a

ding concealing strip extending trans-

sely over the upper joint of the door.

. In a wall attachment for apartments, a

r or structure having centrally located

tical pivots and turnable in an opening

he wall, means for latching the door with
ler face outward, means for raising or

ering the door within its opening, and a

cealing strip extending transversely oyer

upper joint of the door, said strip being

ged and turnable to allow the door to be
ing upon its pivots.

. A wall attachment for apartments and
like, said attachment consisting of a door
structure having central pivots top and

bed carried upon one side of said stn

a gas grate and mantle upon the o]

side, means for supplying and cutting

gas supply, said means comprising a v

supply pipe having a head upon its

e|id, a cap forming a <'lose turnabL

with said head, an opening made throu

head, a pipe carried by the cap and co

ing with the grate, said pipe registeriii

the head and the supply pipe openin-j

the grate is presented in the room, an(

cut off therefrom when the structure

versed.

8. A wall attachment for apartniem

sisting of a door or structure having c

pivots at the top and bottom and tu

m the wall opening, an article of fui

fixed to one side of the said structure,

hinged to the opposite side of the str

turnable to stand in a vertical or hori

position, and a latch by which it is er

and held in its vertical position, to be

luble with the door about its vertical a

9. In a wall attachment for apartim

door or structure having centrally h

pivots at the top and bottom turnable

an opening in^^he wall, a bracket fixed

side of said structure projecting ther

a bed frame pivoted intermediate of it

to said bracket and turnable to stand

vertically or horizontally, and inea

attaching and separating the bed cl

in unison with the movements of th

said means including cords passing

guide pulleys at top and bottom of th

board, separate connections betwet

cords and the foot of the bed-clothing,

tion pulleys at the head of the bed

attachments for one end of the cord

an attachment for the other ends to t

of the bed projecting beyond the fi

pivots, whereby the tilting of the bed e

or relaxes the cords.

10. A wall attachment for apartmeii

sisting of a turnable structure, a 1

fixed to the lower part having a bed

pivoted to the outer end of the brae

pable of being turned up or down,

located in the outer end of the bed ft

cord passing over said pulleys having

ments for its ends, connections betwe

cord and the bed clothing whereby the

ment of upturning or extending the l

separate or assemble the bed clothii

In testimony whereof I have hereii

my hand in presence of two subscribi

nesses.

CHARLES R. JORI

Witnesses.
G. A. Daniels,
,S. H. NOURSE.
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[Complainants' Exliibit "D."]

MURPHY CONCEALED WALL BED

Murphy Manufacturing Co.

919 O'Farrell St., San Francisco

Showing bed closed. Size of door, 3 feet wide

•6-10 high
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[Endorsed] : No. 15,298. In U. S. Circuit Court,

Northern District of California. Marshall & Stearns

Co. vs. MuiTphy, Compl. Exhibit "D" for Ident.

H. M. W., Master.

No. 15,293. In the U. S. Circuit Court, Northern

District of California. Marshall & Stearns Co. vs.

Murphy. Compl. Exhibit "D." June 12/11. H.

M. W., Master.

Case No. 2117. ''D" for Identification. U. S.

Circuit Court of Appeals for the Ninth Circuit. H.

M. W. Complainants' Exhibit "D." Received

Mar. 15, 1912. F. D. Monckton, Clerk.
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[Complainants' Exhibit "E."]

2-390.

UNITED STATES OF A:MERICA.

DEPARTMENT OF THE INTERIOR.

United States Patent Office.

To all to whom these presents shall come, Greeting

:

THIS IS TO CERTIFY that the annexed is a true

copy from the Records of this Office of the File

Wrapper and Contents, in the matter of the

Letters Patent of Charles R. Jordan,

Number 892,668, Granted July 7, 1908,

for

Improvement in Apartment Wall Furniture.

IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 27th day

of May, in the year of our Lord one thousand nine

hundred and eleven and of the Independence of the

United States of America the one hundred and thirty-

fifth.

[Seal] F. A. TENNANT,
Assistant Commissioner of Patents.
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26778

2-437 Slip

NUMBER (SERIES OF 1900).

1906.

DIV. 8

317,692 (EX'R'S BOOK). 15

13

PATENT No. 892668.

Name : Charles R. Jordan

of Berkeley

County of

State of California

Invention : Apartment Wall Furniture.

r ORIGINAL. RENEWED.
Petition May 19, 1906 ,190

Affidavit " 'S 1906 ,190

Specification " ", 1906 ,190

Drawing 2 Sheets " ", 1906 ,190
<
Model or Specimen , 190 ,190

First Fee Cash $15 May 19, 1906 ,190

" '' Cert. , 190 ,190

Appl. filed complete May 19, 1906 ,190

Examined : Walter Johnson

Mar. 10, 1908 ,190

Countersigned: W. W. Mortimer, ,190

For Commissioner. For Commissioner.

I
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3-12-08

Notice of Allowance : March 13, 1908 ,
190

Final Fee Cash: $20, June 10, 1908 ,
190

*' " Cert. , 190 ,190

Patented July 7 ,1908

Asoociatc Attorney: T. W. Fowler,

City

Attorney: Geo. H. Strong,

San Francisco,

Cal.

Name Serial No.

Patent No. Date of Patent

3 068

$15 RECEIVED Application, Serial No. 317,692

MAY 19 1906 Y
CHIEF CLERK U. S. PATENT OFFICE

PETITION.

To the Commissioner of Patents

:

Your Petitioner CHARLES R. JORDAN citizen

of United States and resident of Berkeley in the

County of Alameda and State of California whose

post office address is #1325 Henry Street, Berkeley,

Cal. prays that letters patent may be granted to him

for the improvement in APARTMENT WALL
FURNITURE set forth in the annexed specification;

and he hereby appoints GEO. H. STRONG, of San

Francisco, Cal., whose register number is 1537, and T.

W. FOWLER, of Washington, D. C, whose register

number is 144, his Attorney, with full power of sub-

stitution and revocation to prosecute this application,
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to make alterations and amendments therein, to re-

ceive the Patent, and to transact all business in the

Patent Office connected therewith.

Signed at Oakland in the County of Alameda and
State of California this 8th day of May, 1906

CHARLES R. JORDAN.

SPECIFICATION.
To All Whom it May Concern

:

Be It Known, that I, CHARLES R. JORDAN,
citizen of the United States residing at Berkeley in

the County of Alameda and State of California have

invented new and useful improvements in APART-
MENT WALL FURNITURE of which the follow-

ing is a specification.

My invention relates to wall furniture for apart-

ments. It consists in the combination of parts, and
in details of construction which will be more fully

explained by reference to the accompanying draw-

ings, in which

—

Fig. 1 is a horizontal section of a wall showing my
invention.

Fig. 2 is a front elevation showing one side of my
device.

Fig. 3 is a side elevation showing my invention with

the bed extended.

Fig. 4 shows a latching device.

Fig. 5 shows a means for adjusting the device with

relation to the floor and carpet level.

Fig. 6 is an enlarged view of the device for holding

and extending bed clothing.

It is the object of my invention to provide a means

in connection with apartments whereby an orna-
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mental article of furniture, or other fixture, appears

within the apartment during the day and which may
be reversed to present a bed or couch to be occupied

at night.

As shown in Fig. 1, A A is a wall having a door or

like opening made through it, and 2 is a door or

frame centrallj^ pivoted at top and bottom so as to be

turned around a vertical axis within this opening.

This door portion carries upon one side a bed

structure 3 which may be folded up to stand vertically

against one side of the door when not in use, and

upon the other side may appear an article of furni-

ture or ornament 4.

This may represent a wardrobe with a mirror, a

book-case or a mantel with a gas grate below, and a

mirror above, or any other suitable or equivalent

piece of furniture.

By the revolution of this structure about its verti-

cal axis, the ornamental or useful piece of furniture

4 is presented toward the apartment as long as may

be desired.

When the bed is to be used the device is released

and revolved about its vertical axis, and the bed will

be brought to the front, and the other poi-tion to the

rear.

There is a sufficient recess or space at the rear of

the wall opening to allow of this vertical turning and

the concealing of the part not in use Vithin this space.

The pivots 5 and 6 at the top and bottom, and upon

which the device is turnable, may be of any suitable

or desired construction to make the turning easy.

Thus the pivots may be plain, or any suitable ball-
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bearing, or other anti-frictional device may be used,

especially upon the lowermost pivot.

In Fig. 5 I have shown in the lowermost support

turnable about a tube 7 which extends upwardly hav-

ing a head 8 fixed upon the upper end.

Over this head 8 is fitted a cap 9 making a close but

turnable joint with 8.

From the cap 9 a pipe 10 extends through an open

slot at one side of the turnable structure 2, and con-

nected with this by an elbow, or other suitable means,

is a pipe 11 which, if a gas grate be used will supply

gas to the grate when needed.

The pipe 11 may have a suitable independent gas

cock; but the head and cap 8—9 form also a safety

cock or valve, because when the door structure 2 is

turned so that the bed is presented in the apartment,

the pipe 10 will be turned around so far that com-

munication with the opening in the head 8 will be

cut off and no gas can pass from the pipe 7.

When the device is turned so that the grate is pre-

sented toward the room, the pipe 10 will be in open

communication through head 8 with the pipe 7, and

by the usual gas cock the gas will be allowed to pass

to the pipe 11 through the grate.

The turnable structure is so designed that it can

be raised or lowered within certain limits so that it

will turn as near to the floor as required when a

bare floor is used, and it may be raised within cer-

tain limits so that if rugs or carpets of some thick-

ness approach the door, it can be raised to clear them.

This raising and lowering is effected as follows

:

12 is a plate having a hole through it threaded on
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the inside and forming a sort of nut. This plate is

secured to the bottom of the door 2 and fits upon a

threaded sleeve 13, which sleeve surrounds the pipe

7, as plainly shown in Fig. 5.

14 is a set screw which locks the plate 6 and the

screw 13 at any desired adjustment. If it is required

to raise or lower the door with relation to the floor,

the screw 14 may be loosened, and by turning the

threaded sleeve 13 it will be seen that the door 2 may
be raised or depressed as desired. The upper joint

formed between the door and the opening is

hinged, turnable

covered by a protecting plate or batten 2a
per A A

which conceals this opening whether it be

large or small.

This batten is preferably hinged and freely turn-

able about its hinges so as to swing up out of the

way, and allow the door to turn around upon its piv-

ots.

The door or carrying structure 2 has a projecting

stop 15 which when the door is turned in one direc-

tion, contacts with the corresponding edge 16 of the

opening in the wall A.

The opposite edge swings freely through the open-

ing upon the other side to allow the device to be re-

versed, but when in the position just described the

vertical joint may be concealed by a strip 17 which

is hinged as shown at 18 so as to be partially turned

around and its outer face, when thus turned, forais

a stop against which the part 15 is arrested when the

device has been reversed.

This structure is locked in either position by means

of a foot lever 19 having an upturned end 20 which
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engages an opening in the bottom of the door 2, and

which is made to normally engage such an opening

by the action of a spring 21.

An upwardly projecting foot-piece 22 extends

through an opening in the floor, so that by pressing

the foot upon the piece 22, the point 20 will be de-

pressed sufficiently to release the structure and allow

it to be turned. The foot being released from the

pressure pin or plate, the point 20 will always be in

position to automatically catch and engage the door

whenever it is turned to a closed position in either

direction.

The bed-frame 3 may be made of angle iron or

other suitable or desired material, and its end lies

close to the wall 2 when the bed is in a horizontal

position.

23 is a fixed bracket from the door frame 2, and its

outer end carries the pivots 24 about which the bed

is turnable; these pivots being intermediate of the

length of the frame, and at such a distance from the

wall as to allow the inner or wall end of the bed to

stand in a vertical position when the bed is turned

up without striking the floor.

The ornamental head-board 25 may be carried

upon the inner end of the bracket and is stationary.

The foot-board 26 is carried upon the outer end of

the bed.

27 are foldable legs upon which the outer end of

the bed is supported when extended.

In order to properly suspend the bed-clothes, to

tuck or hold them with relation to the foot of the

bed, when the latter is extended, and to separate
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them so that air may circulate when the bed is turned

up, I have shown the following construction:

At the foot of the bed and journaled in the post

26 are the pulleys 28. At the bottom of these posts

are the direction pulleys 29, and at the head of the

bed frame 3 are the guide and direction pulleys 30.

Over these pulleys passes a flexible cord or rope

31 which operates as follows

:

This cord is fixed to the door frame or bracket as

shown at 32. Thence it passes over and between the

pulleys 30 which run together to keep it in position,

and to the direction pulley 29' over which it passes,

thence over the pulleys 28, returning over pulleys

at 29, thence along the bed frame and over guide

pulleys 30, and to a point of attachment 33, the cord

being long enough to form a bight or slack portion

between the pulleys 30 and the point of attachment

33.

The various portions of the bed clothing are repre-

sented at 34, and may represent a sheet, counterpane,

or other articles which are located above the mat-

tress 35.

The uppermost of these articles of bed-clothing is

connected by a safety-pin, clamp or other device 36

with the cord 31.

37 is a flexible cord or connection extending from

the clamp 36 and connecting respectively with the

clamps 38 and 39, each of which is attached to the

end of one of the superposed articles of bed-clothing.

These cords 37 extend down and are secured to

the bed frame as shown at 40 Fig. 6.

The operation of this device will be as follows:
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When the bed is extended the extension causes a
pull upon the cord from its attachment 32 which,
pulling the inner portion down, will pull the upper
clips or attachments of the bed clothing 36 down
with it. This brings the upper article of bed cloth-
mg mto contact with the second, and the second with
the third, and as the inner portion of the cord 31 is
pulled still farther down, the lower ends of the bed
clothing will be pulled down behind the end of the
mattress 35, sliding over a protecting plate 41, which
is shown in Pig 3, and the bed clothing will thus
be tucked over the foot of the bed.

When the bed is turned up, the first movement
will slacken the pull on the cord 31 from the point
32, and as the inner end of the bed frame moves
downwardly, as shown in the dotted lines Pig. 3, the
bight or slack portion contiguous to the fixed point
33 will be straightened out. Jhis will cause a pull
upon the outer portion of the cords 31, as shown in
Pig. 6, the result of which will be to lift the articles
of bed clothing successively, commencing at the top
so that thej are all clear of the mattress, and this
action will continue until the cords 37 have been
straightened out; the attaclnnent at 40 limiting the
distance to which the cord and the bed clothing can
be moved. Thus when the bed has been turned into
a vertical position all the bed clothing will be sepa-
rated and exposed for airing.

The bed is held in its upturned position by means
of a spring latch 43 carried upon the upper part of
the turnable door structure 2, and engaging with the
lower or foot roller 44 which extends between the
posts 26.
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Having thua described my invention, .\hat I claim and

desire to oecure by Letters Patent is -

<:_A wall attachment consisting of a door sti-ucture

Substitute
niiving central pivot»--SLt_top and botton about which it is

Be carried upon oppos-turnable, and articles of ornamein

Ite Sides of said structure.

per- A

pr C

having a door opening
wall attachment for apartments and the like ^con-

within said opening
r structure centrally located, pivots atsis ting oj

rtlcal axis about which it is tam-

able, a.bed or couch carried upon oire'-»i4gof said structure

and other articles of furniture carried upon theTtrp^Qsite

top and bottom forming
foldable

side, said structure being turnsble Lo expose either face^i^hin
^the room.reversible

1 8r*.- A wall attacliEient for apartments consiotine of a

door structure ;-iaving pivots p.t tiie csnter of the top and

bottom turnable in an opening in the wall, a fixed stop upon

one edge of the door, contacting with the edge of

the opening upon one side, and a foldable stop

adapted to engage and cover the opposite side.

2 4#i:.—A wall attachment for apartments, con-

sisting of a door or structure having central pivots

at top and bottomi and turnable in an opening in the

wall, stops by which a joint is formed with the edges

of the door when turned in either position, and a

latch by which the door is locked.

3 ^th-—In a wall attachment for apartments,

a door or structure turnable upon centrally located
having a bed hinged to one side and turnable about the pivots, formed

vertical pivots having joint-forming means at the
A A

edges, a latch adapted to engage and hold the door
depressible

when turned, with either face outward and a foot

button or place whereby the latch may be disen-

gaged.
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4 6tb.—^A' wall attachment for apartments con-

sisting of a door structure, centrally located vertical

pivots about which it is turnable, a means for ad-
justing the door upward or downward in its open-
ings, said means consisting of a perforated plate

fixed to the bottom of the door, and an externally

threaded sleeve turnable within the plate, and means
for locking the two at any point of adjustment.

5 ?4b.—In a wall attachment for apartments, a
door or structure having centrally located vertical

pivots and turnable in an opening in the wall, means
for latching the door with either face outward, means
for raising or lowering the door within its open-

yielding

ing, and a concealing strip extending transversely

over the upper joint of the door.

6 8th.—In a wall attachment for apartments, a
door or structure having centrally located vertical

pivots and turnable in an opening in the wall, means
for latching the door with either face outward, means
for raising or lowering the door within its opening,

and a concealing strip extending transversely over
the upper joint of the door, said strip being hinged
and turnable to allow the door to be swung upon its

pivots.

7 0th.—A wall attachment for apartments and
the like, said attachment consisting of a door or

structure having central pivots top and bottom turn-

able in an opening in the wall, a bed carried upon
one side of said structure, a gas grate and mantel
upon the opposite side, means for supplying and cut-
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vertical

"^^ ^ ting off the gas supply, said means comprising a sup-

ply pipe having a head upon its upper end, a

cap forming a close turnable joint with said head,

an opening made through the head, a pipe carried by

the cap and connecting with the grate, said pipe

registering with the head and the supply pipe open-

ing when the grate is presented in the room, and be-

ing cut off therefrom when the structure is reversed.

8 iQth.—A wall attachment for apartments con-

sisting of a door or structure having central pivots

at the top and bottom and turnable in the wall open-

ing, an article of furniture fixed to one side of the

said structui-e, a bed hinged to the opposite side of

the structure turnable to stand in a vertical or hori-

zontal position, and a latch by which it is engaged

and held in its vertical position, to be revoluble with

" " the door about its vertical axis.

9 11th-—In a wall attachment for apartments, a

door or structure having centrally located pivots at

the top and bottom turnable within am opening in the

wall, a bracket fixed to one side of said structure pro-

jecting therefrom, a bed frame pivoted intermediate

of its ends to said bracket and turnable to stand

either vertically or horizontally, and means for at-

taching and separating the bed clothing in unison

with the movements of the bed.
A

Insert A2 -[Q 12th.—A wall attachment for apartments con-

sisting of a turnable structure, a bracket fixed to the

lower part having a bed frame pivoted to the outer

end of the bracket capable of being turned up or down,

pulleys located in the outer end of the bed frame, a
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cord passing over said pulleys hayiiig attachments
for its ends, connections between said cord and the

bed clothing whereby the movement of upturning or

extending the bed will separate or assemble the bed
clothing.

In Testimony Whereof I have hereunto set my
hand in presence of two subscribing witnesses.

OHAELES E. JORDAN.
Witnesses

:

G. A. DANIELS.
S. H. NOURSE.

OATH.
State of California,

County of Alameda,—ss.

CHARLES' R. JORDAN, the above-named peti-

tioner, being sworn (or affirmed), deposes and says

that he is a citizen of United States, and resident of

Berkeley in the county of Alameda and State of Cali-

fornia, that he verily believes himself to be the

original, first, and sole inventor of the improvements
in APARTMENT WALL FURNITURE described

and claimed in the annexed specification ; that he does

not know and does not believe that the same was ever

known or used before his invention or discovery

thereof, or patented or described in any printed pub-
lication in any country before his invention or dis-

covery thereof, or more than two years prior to this

application, or patented in any country foreign to the

United States on an application filed more than
twelve months before this application, or in public

use or on sale in the United States for more than two
years prior to this application ; and that no applica-
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tion for patent on said improvements has been filed

by him or his representatives or assigns in any

country foreign to the United States.

CHAiRLES R. JORDAN.

Sworn to and subscribed before me this 8th day of

May, 1906.

MY COMMISSION EXPIRES JANUARY 14,

1909.

[Notarial Seal] BEULAH SHANKLAND,
Notary Public in and for the County of Alameda,

State of California.

Div. 8, Room 137 2-260 Paper No. 1.

A. L.
Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and tiile of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, August 1, 1906.

MAILED '' ** ''

Charles R. Jordan,

C/o T. W. Fowler,

City.

Please find below a communication from the EX-
AMINER in charge of your application, No. 317,692,

filed May 19, 1906, for Apartment Wall Furniture.

F. I. ALLEN,
EtB. MOORE,

Commissioner of Patents.

It is thought that the reference numeral 45, Figs.

1 and 3, of the drawing, should be 43.
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Claim 1 is met in patent to Ganter, #398,604, Feb.

26, 1889, Display Racks, Rotary Enclosed.

Claim 2 is substantially anticipated by Ganter,

above cited, in connection with patent to Adams,

675,702, June 4, 1901, Wardrobe Bedsteads, Shift-

ing Fulcrum.

'Claims 3 and 4 contain a feature not sufficiently

illustrated, as it is not understood from the drawing

how the stop 17 works in its second position.

Claim 5 is devoid of patentable novelty over

Doughten, Mar. 8, 1887, Display Racks, Rotary En-

closed, in connection with Schmidt, 321,645, July 7,

1885, Builders Hardware, Door Checks, Floor

Catches.

Claim 6 does not distinguish by any patentable

novelty over Doughten and Adams, above cited.

Claim 7 is substantially anticipated by Ganter in

connection with either Owen, 730,391, June 9, 1903,

Wardrobe Bedsteads, or Sanor, 637,670, Nov. 21,

1899, Wardrobe Bedsteads, Sliding Fi^ame; and

3

Simpson, 452,48^, May 19, 1891, or Flory, 504,778,

Sep. 12, 1893, Wardrobe Bedsteads.

Claim 8 is rejected on Daughten, above cited, in

connection with Owen, above cited.

Claim 9 is devoid of patentable novelty over

Doughten, in connection with James, 813,383, Feb.

20, 1906.

Claim 10 is substantially anticipated by Doughten

in connection with Simpson.

Claims 11 and 12 are rejected on Doughten and

Simpson, in connection with Stevenson, 477,967, June

28, 1892, Wardrobe Bedsteads, Single Frame.
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Ganter shows door structure centrally pivoted at

top and bottom with articles of furniture on either

side. Adams shows bed pivoted for rotation on

vertical axis. Doughten shows centrally pivoted

structui-e with means for raising or lowering same.

Owen shows pivoted cover for folding bed, as does

Sanor, also. Flory shows catch at top of casing for

retaining bed in upright position. Simpson shows

such a catch similar to applicant's. James shows

applicant's means for shutting off the gas to be old

in this connection. Stevenson shows applicant's

method of ventilating bed clothes.

The twelve claims are rejected.

J.H.S. WiALTER JOHNiSON,
Examiner Div. VIII.
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DIVISIOK 8, Paper Ho.

2

J
SEP 4 1906

U.S.PATKWT OFFICB.
IN THE MATTER OF THS APPLICATION OF

CHARLES R. JORDAN, APARTHEKT WALL FURNITURE,

No. 317,692, Filed May 19, 1906.

COUiasSIOHEH OF PATSST3,

Sir:

The above- entitled

arpllcatloa Is hereby amended a8 followe;

Change reference nuTieral 45 Flga . 1 a'^d„3^^tq 43.

Erase Claim 1 and Inoert tile following:

^- In an ap.artraent having r.n opening through the

wall, a reversiBTt-e^^structure having centrally located plvota

at top and botton, turnable~~in^entral supports In said open-

ing, a bed, and articles oi ornament an3~~UK.e^carried upon

opposite sides of the structure.

Claim 2, line 1, alter "tn e ll Jce" Insert "having a

door opening"
. L ine 2 before "door" Ingart "reversl&le .

Line 2 after "loc ated* insert "within said opening".

Line 4 before *b ed" insert "foldabie" .

Change^final period to a conirA and add - "8aid_jLtru_cturg

being tu rnable to expose either fa ce wl_thin the room".

Claim 3 line 1 before "walV|__insert_" reversible" .

Claim 5 line 2 after " pivots" insert "having a bed hinged

.to one side and turnable about the pivots".

Line 3 erase "having" and Insert after "means" the word

" fo rmed"

.

Line 5 before "foot* Insert "depresaible"

.

Page 3 line 24 before "protecting" insert "hinged ,

turnable" .

Claim 7 line 4 before "concealing" Insert " yielding"

.

Claim 9 l ine 6 before "supply pipe" in.sert J'vertical"

1
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Claim 10 change final period to a comma and add "to be

revoluble wltn the door about its vertical axis."

Claim 11 change final period to a comma and addA " said

means Including cords passing over guide pulleys at top and

bottom of the foot-board, separate connections between the

cords and the foot of the bed-clothing, direction pulleys

at the head of the bed, fixed attachments for one end of
"the cords, and an attachment for the other ends to the end of
the bed projecting beyond the fulcrum pivots, whereby the

tilting of the bed extends or relaxes the cords.

REMARKS.

It is believed that with the above amendments the

claims upon a bed and fire-place pivoted and turnable

in the door opening of an apartment, will be relieved

of any resemblance to a show window, or a revoluble

show case, or to a bed and dressing-case, both upon

one side of a stationary structure.

The vertical disposition of the gas connection with

the grate and the automatic controlling valve oper-

ated by the turning of the reversible door of the

structure upon a vertical axis, is believed to present

patentable novelty over a bed and fire-place turnable

upon horizontal trunnions.

The specific devices for separating the bed-clothing

by actual pull effected by the leverage of the inner

end of the fulcrumed bed, is also believed to present

patentable novelty over the spring-actuated devices

of Stevenson. I enclose sketch showing the stop 17

turned about its hinge to form a stop for the part 15
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when the door is reversed. This it is thought ex-

plains claims 3 and 4.

Respectfully submitted,

C. R. JORDAN.
By T. W. FOWLER,

Atty.

Div. 8, Room 137. 2^260. Paper No. 3.

A. S.

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, Sept. 20, 1906.

MAILED *' ** "

C. R. Jordan,

c/o T. W. Fowler,

City.

Please find below a communication from the EX-
AJMINER in charge of your application for "Apart-

ment Wall Furniture," filed May 19, 1906, Serial No.

317,692.

F. I. ALLEN,
Et Br MOORE,

Conomissioner of Patents.

Responsive to amendment filed Sept. 4, 1906.

The twelve claims in this case are deemed allow-

able.

Allowance is withheld till Oct. 15, 1906, in view of

a probable interference with a co-pending applica-

tion.

J. H. S.

F. W. HOLT,
Acting Examiner Div. 8.
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Div. 8, Room 137. 2-260 Paper No. 4.

AS.

Address only All communications respecting this
"The Commissioner of Patents, application should give the serial number,

Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, Oct. 6, 1906.

MAILED " *' "

Charles R. Jordan,

c/o T. W. Fowler,

City.

Please iind below a cominunication from the EX-
AMINER in charge of your application for ''Apart-

ment Wall Furniture," filed May 19, 1906, Serial No.

317,692.

F. I. ALLEN,
fe Bt MOORE,

Commissioner of Patents.

The following claim, deemed allowable in a co-

pending application, is suggested under Rule 96 of

Office Practice.

A failure to make this claim before Oct. 30, 1906,

will be considered as a disclaimer of the subject mat-

ter thereof

:

In a wall bed, an opening in the wall, a framework

centrally pivoted at top and bottom and adapted to

revolve therein, combined with a bed so himg on one

side of the framework that it may be raised to a ver-

tical or dropped to a horizontal position, and an arti-
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cle of wall furniture fixed to the other side of the

framework.

J. H. S.

F. W. HOLT,
Acting Examiner Div. 8.

DIVISION 8, Paper No. 5

B
OCT 9 1906

U. S. PATENT OFFICE
Room 137.

In the Matter of the Application of

Charles R. Jordan,

Apartment Wall Furniture.

Filed May 19 1906. No. 317,692.

Washington, D. C, Oct. 9, 1906.

Commissioner of Patents,

Sir:—The above entitled application is hereby

amended as follows:

-Insert the foll077lng aa an additional claim:

I

^~'~~^^13 In a wall bed, an opening in the wall, a framework cen-

, I

trally pivoted at top and "ootton and adapted to revolve tiierein,^ I ^\.
„ I

conbined with a C^d, so hung on one side of the framework that it
per C

^..^^=- fa

may be raised to a vertical or dropped to a horizontal position,

and an article of wall fumiture^-flxed to the other side or the

' frawework. ^~^-
_^___

Respectfully,

CHARLES R. JORDAN,
By T. W. FOWLER,

His Attorney.
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Div. 8, Room 137. 2-260 Paper No. 6

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, November 5, 1906.

MAILED " '' "

Charles R. Jordan,

c/o T. W. Fowler,

Washington, D. C.

Please find below a communication from the EX-
AMINER in charge of your application #317,692,

filed May 19, 1906, for Apartment Wall Furniture.

F. I. ALLEN,
Ev Bt MOORE,

Commissioner of Patents.

Further action on this case is suspended till Dec. 1,

1906, to allow for the settling of certain questions, in

copending applications, relating to the interference,

in accordance with the practice set forth in Ex parte

Spoon, 97 O. G. 1376.

J. H. S. WALTER JOHNSON,
Examiner Div. VIII.
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Forwarded from Div. 8 to 2-213 Paper No. 7.

Examiner of Interferences. [Interference.]

Nov. 14, 1906.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

U. S. Patent Office,

Interference Division.

Nov. 20, 1906.

Mailed.

Clharles R. Jordan, > '

c/o T. W. Fowler,

Washington, D. C.

Please find below a copy of a communication from

the Examiner concerning your application for

Apartment WaU Furniture, filed May 19, 1906, Ser.

No. 317,692.

26778.

Very respectfully,

F. I. ALLEN,

EvBt MOORE,
Commissioner of Patents.

Room No. 137.

Address only
The Commissioner of Patents,

Washington, D. C.

Your case, above referred to, is adjudged to inter-

fere with others, hereafter specified, and the ques-

tion of priority will be determined in conformity

with the Rules.

The statement demanded by Rule 110 must be

sealed up and filed on or before the 18 day of Dec,
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1006, with the subject of the invention, and name
of party filing it, indorsed on the envelope. The
subject-matter involved in the interference is

Oomit 1. In an apartment having an opening
through the wall, a reversible structure having cen-
trally located pivots at top and bottom, tumable in

central supports in said opening, a bed and articles
of ornament andi use carried upon opposite sides of
the structure.

Count 2. A wall attachment for apartments and
the like having a door opening consisting of a re-
versible door or structure centrally located within
said opening, pivots at top and bottom forming a
vertical axis about which it is turnable, a foldable
bed or couch carried upon one side of said structure,
and other articles of furniture carried upon the op-
posite side, said structure being turnable to expose
either face \vdthin the room.

Count 3. In a wall bed, an opening in the wall,
a framework centrally pivoted at top and bottom
and adapted to revolve therein, combined with a
bed so hung on one side of the framework that it

may be raised to a vertical or di'opped to a hori-
zontal position, and an article of wall furniture fixed
to the other side of the framework.
The interference involves youi- application above

identified, and

An application for Folding Bed, filed by Nathan
C. Merrill, of Vancouver, British Columbia, whose
attorney is P. G. Dieterich, of Washington, D. C,
and

An application for WaU Beds, filed by Edward B.
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Peirce, of Lowell, Massachusetts, whose attorney

is Gardner W. Pearson, of Hildreth Bldg., Lowell,

'Massachusetts, and

An application for Folding Beds, filed by John

Cilek, of Los Angeles, California, whose attorneys

are Townsend, Lyon, Hackley & Knight, of 504-7

Merchants Trust Co. Bldg., Los Angeles, Cal.

The relation of the counts of the interference to

the claims of the respective parties is as follows:

Counts: Merrill: Peirce: Jordan: Cilek:

1 5 10 1 7

2 6 11 2 8

3 7 1 13 9

WALTER JOHNSON,

J. H. S. Examiner.

2-079.

INTERFERENCE.

Interference No. . Paper No. 8.

Name, C. R. Jordan.

Serial No. 317,692.

Title, Apartment Wall Furniture.

Filed May 19, 1906.

Interference with N. C. Merrill, iSer. No. 337,197,

'E. B. Peirce, Ser. No. 331,389, and J. Cilek, Ser.

No. 287,426.

DECISIONS OF

Primaiy Examiner, Unfavorable. Dated June 5,

1907.

Ex'r of Interferences, Unfavorable. Dated Oct. 17,

1907.

Board, Denied. Dated, Feb. 4, 1908.

Commissioner, Dated,
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REiMAKEjS:

Motion for dissolution denied June 5, 1907.

Appeal to the Board Nov. 4, 1007.

This should be placed in each application or patent involved ia inter-

ference in addition to the interference letters by Primary Examiner.

2-253.

Eoom No. 137.

Address only
The Commissioner of Patents,

Washington, D. C.

DEPAETM'ENT OP THE INTEiRIOR.

UNITED iSTATES PATENT OFFICE.

Washington, D. C, May 2, 1907.

MAILED "

Before the Primary Examiner.

Division 8.

In Re Interference NATHAN 0. MERRILL vs.

EDWARD B. PEIRCE, CHARLES R. JOR-
DAN, JOHN CILEK.

Chajrles R. Joo^idan,

c/o T. W. Fowler,

Washington, D. C.

Please find below a communication from the EX-
AMINER in charge of Division 8 in' regard to the

above-citedi case.

Very respectfully,

F. I. ALLEN,

Commissioner of Patents.
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NOTICE OF HEARING.

The parties to the above Interference will please

take notice that the motion heretofore made by

Jordan to dissolve the above-entitled Interference

has been transmitted to the Examiner of Division

8 for his determination, and that the said Division

8, in Room 137, U. 8. Patent Office, on Monday, May
27, 1907, at 10:00 o'clock in the forenoon of said

last mentioned day.

WALTER JOHNSON.

Div. 8, Room 35. 2-260. Paper No. 10.

0MB.
Address only AH communications respecting this

"The Oommissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and title of invention.

DEPARTMENT OP THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C, Mar. 7, 1908.

Mailed " " "

Charles R. Jordan,

c/o T. W. Fowler,

Washington, D. C.

Please find below a commimication from the EX-
AMINER in charge of your application #317,692,

filed May 19, 1906, for Apartment Wall Furniture.

E. B. MOORE,
Commissioner of Patents.

The interference involving applicant's claims 1,

2 and 13 having been decided unfavorably to appli-

cant, the said claims are finally rejected.
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Claims 3 to 12, inclusive, stand allowed as of rec-
ord.

J- H. 8. WALTER JOHNSON,
Examiner Div. VIII.

DIVISION 8, Paper No. 11

C
MAR. 9, 1908.

U. S. PATENT OFFICE
Room No. 135.

In the Matter of the Application of

CHARLES R. JORDAN,
Apartment Wall Furniture.

Filed May 19, 1906. #317,692.
Washington, D. C, March 9, 1908.

Hon. Commissioner of Patents,

Sir: The above entitled application is hereby
amended as follows:

CancelClaimsl, 2 and 13 and arrange the ordinals

of the remaining claims.

Respectfully,

CHARLES R. JORDAN,
By T. W. FOWLER,

His Attornev.
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E. L. L. Serial No. 317692

2—181.
iBine OlTislon.

. All communications should be addressed to

W "The Commissioner of Patents,

2 Washington, D. 0."

I DEPARTMENT OF THE INTERIOR,

I
UNITED STATES PATENT OFFICE,

§ WASHINGTON, D. C,

% March 13, 1908. w

w Charles R. Jordan, p

w c/o T. W. Fowler, |
H Washington, D. C. §

« SIR: Your APPLICATION for a patent for an g

I IMPROVEMENT IN S

I Apartment wall fu^iture, g
:^ filed May 19, 1906, has been examined and AL- g

I LOWED. S

H The final fee, TWENTY DOLLARS, must be ^

iS paid, and the Letters Patent bear date as of a day S

^ not later than SI^l MONTHS from the time of S

,, this present notice of allowance. §

^ If the final fee is not paid within that period the t>

!< patent will be withheld, and your only relief will ^
E be a renewal of the application, with additional fees,

P
under the provisions of Section 4897, Revised Sta-

^ tutes. The office aims to deliver patents upon the

M day of their date, and on which their term begins

g to run; but to do this properly applicants will be

§ expected to pay their final fees at least TWENTY-
§ SIX DAYS prior to the conclusion of the six months

h allowed them by law. The printing, photolitho-

graphing, and engrossing of the several patent parts,
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preparatory to final signing and sealing, will con-

sume the intervening time, and sucli work will not

be done until after payment of the necessary fees.

When you send the final fee you will also send,

DISTINCTLY AND PLAINLY WEITTEN, the

name of the INVENTOR and TITLE OF INVEN-
TION AS ABOVE GIVEN, DATE OF ALLOW-
ANCE (which is the date of this circular), DATE
OF FILING, and, if assigned, the NAMES OF
THE ASSIGNEES.

If you desire to have the patent issue to AS-

SIGNEES, an assignment containing a REQUEST
to that effect, together with the FEE for recording

the same, must be filed in this office on or before

the date of payment of final fee.

After issue of the patent uncertified copies of the

drawings and specifications may be purchased at the

price of FIVE CENTS EACH. The money should

accompany the order. Postage stamps will not be

received.

Respectfully,

E. B. MOORE,
Commissioner of Patents.
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2—327.

$ 20 RECEIVED
Y JUN. 10, 1908.

CHIEF CLERK U. S. PATENT OFFICE

MEMORANDUM
of

FEE PAID AT UNITED STATES PATENT
OFFICE.

(Be careful to give correct Serial No.)

Serial No. 317,692, , 1906.

Inventor: C. R. Jordan.

Patent to be issued to

Name of invention, as allowed: Apartment Wall

Furniture.

Date of payment : June 10/08.

Fee : Final $20.00.

Date of filing: May 19, 1906.

Date of circular of allowance : March 13, 1908.

The Commissioner of Patents will please apply the

accompanying fee as indicated above.

T. W. FOWLER,
Attorney.

Send patent to George H. Strong, Merchants' Ex-

change Building, California St. near Montgomery,

San Francisco, Cal.
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W. D. R. Serial No. 317,692

2-191.
Address only

"The Commissioner of Patents,

Washington, D. C."

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C, June 10, 1908.

Charles R. Jordan,

C/o T. W. Fowler,

Washington, D. C.

PATENT WILL
ISSUE
JUL.

7,

1906.

Sir:

You are informed that the final fee of TWENTY
DOLLAR'S has been received in your application

for Improvement in

Apartment Wall Furniture.

Date of receipt, June 10, 1908.

Very respectfully,

E. B. MOORE,
Commissioner of Patents.
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No. 892,668. PATENTED JULY 7, 1908.

C. R. JORDAN.

APARTMENT WALL FORNITORE.
imiOlTIOl riLID MIT It, 1«09.

t IBIBTt-IEIET 1.

^y.
^ £d

Jnvtpttary
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No.' 892,668.
0. R. JOBDAK.

APARTMENT WALL rORNITDBE.
APFLIOATIOI FIIES MAT 1«, I»0«.

PATENTED JULY 7, 1908.

i >B£BTS-eE£ET 9.

^f-4

JS
-^yS

•.•.%%M
,$9^

^-^

Jtrty.
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UNITED STATES PATENT OFFICE

CHARLES R. JORDAN, OF BERKELEY, CALIFORNIA.

APARTMENT WALL FUBNITUBE.

547

No. 892,668.
Patented July 7, 1908

Specification of Letters Patent.

Application filed May 19, 1906. Serial No. 317,692.

and the concealing of the part not in u

witMn this space.

The pivots 5 and 6 at the top and botto

and upon which the device is turnable, m
be of any suitable or desired construction

make the turning ©asy. Thus the pivc

may be plain, or any suitable ball-bearing,

other antifrictional device may be us(

especially upon the lowermost pivot.

In Fig 5 I have shown the lowermost si

port turnable about a tube 7 which exter

upwardly having a head 8 fixed upon the i

pCTend Over this head 8 is fitted a cap

making a close but turnable joint with

From the cap 9 a pipe 10 extends through

open slot at one side of the turnable str

ture 2, and connected with this by an elbc

or other suitable means, is a pipe 11 which

a gas grate be used will supply gas to 1

grate when needed. .

The pipe 11 may have a suitable indepei

ent gas eock; but the head and cap 8-

form also a safety cock or valve beca]

when the door structure 2 is turned so tl

the bed is presented in the apartment,

pipe 10- will be turned around so to t

communication with the opening m the h(

S will be cut off and no gas can pass from

To all whom it may concern:

Be it known that I, Chakles R. Jordan,

citizen of United States, residing at Berkeley,

in the county of Alameda and State of Cali-

fornia, have invented new and useful Im-

provements in Apartment Wall Furniture,

of which the following is a specification.

My invention relates to wall furniture for

apartments.
It consists in the combination of parts,

and in details of construction which will be

more fully explained by reference to the ac-

companying drawings, in which

—

I Figure 1 is a horizontal section of a wall

showing my invention. Fig. 2 is a front ele-

vation showing one side of my device. Fig.

3 is a side elevation showing my invention

with the bed extended. Fig. 4 shows a

latching device. Fig. 5 shows a means for

adjusting the device with relation to the

floor and carpet level. Fig. 6 is an enlarged

view of the device for holding and extending

bed clothing.

It is the object of my invention to pro-

' vide a means in conneetiou with apartments

whereby an ornamental article of furniture,

or other fixture, appears within the apart-

ment during the day and which may be re-

versed to present a bed or couch to be occu-

) pied at night.

As shown in Fig. 1, A A is a wall having a

door or like opening made through it, and 2

is a door or frame centrally pivoted at top

and bottom so as to be turned around a

5 vertical axis within this opening. This door

portion carries upon one side a bed structure

3 which may be folded up to stand vertically

against one side of the door when not in use,

and upon the other side may appear an ar-

tide of furniture or ornament 4. This may
represent a wardrobe with a mirror, a book-

case or a mantle with a gas grate below, and

a mirror above, or any other suitable or

equivalent piece of furniture. By the revo-

tS lution of this structure about its vertical

axis, the ornamental or useful piece of furni-

ture 4 is presented toward the apartment as

long as may be desired.

When the bed is to be used the device is

)0 released and revolved about its vertical axis,

and the bed will be brought to the front, and
the other portion to the rear. There is a
sufficient recess or space at the rear of the

wall opening to allow of this vertical turning

^ When the device is turned so that the gr

is presented toward the room, the pipe

will be in open commumcation through li

8 with the pipe 7, and by the usual gas c

the gas will be allowed to pass to the pip«

through the grate.

The turnable structure is so designed t

it can be raised or lowered withm cert

limits so that it will turn as near to the t

as required when a bare floor is used, an

may be raised within certain limits so tha

rugs or carpets of some thickness apprc

the door, it can be raised to clear tl

This raising and lowering is effected as

lows: , , ,. 1

12 is a plate having a bole througl

threaded on the inside and forming a soi

nut This plate is secured to the bottor

the door 2 and fits upon a threaded sli

13, which sleeve surrounds the pipe 7

plainly shown in Fig. •'i.

14 is a set screw which locks the pla

md the screw 13 at any desired adjustn:

If it is required to raise or lower the door i

relation to the floor, the screw 14 ma]
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892, 668

jsened, and by turning the threaded sleeve
it will be seen that the door 2 may be

ised or depressed as desired. The upper
int formed between the door and the open-

g is covered by a hinged, turnable protect-

g plate or batten 2* which conceals this
ening whether it be large or small. This
-tten is preferably hinged and freely turn-
ile about its hinges so as to swing up out of
e way, and allow the door to turn around
K)n its pivots.

The door or carrying structure 2 has a
ejecting stop 15 which when the door is

rned in one direction, contacts with the
rresponding edge 16 of the opening in the
3,11 A. The opposite edge swings freely
rough the opening upon the other side
allow the device to be reversed, but when
the position just described the vertical

int may be concealed by a strip 17 which
hinged as shown at 18 so as to be partially
rned around and its outer face, when thus
rued, forms a stop against which the part
is arrested when the device has been re-

used. This structure is locked in either
isition by means of a foot lever 19 having
L upturned end 20 which engages an open-
g in the bottom of the door 2, and which
made to normally engage such an opening

' the action of a spring 21.

An upwardly projecting foot-piece 22 ex-
nds through an opening in the floor, so that
f pressing the foot upon the piece 22, the
iint 20 will be depressed sufficiently to re-

ise the structure and allow it to be turned,
le foot being released from the pressure
n or plate, the point 20 will always be in
isition to automatically catch and engage
e door whenever it is turned to a closed
sition in either direction.
The bed-frame 3' may be made of angle
yni or other suitable or desired material,
d its end lies close to the wall 2 when the
d is in a horizontal position.
23 is a fixed bracket from the door frame 2,

d its outer end carries the pivots 24 about
lich the bed is turnable; these pivots being
termediate of the length of the frame, and
such a distance from the wall as to allow

e inner or wall end of the bed to stand in a
rtical position when the bed is turned up
thout striking the floor.

The ornamental head-board 25 may be
rried upon the inner end of the bracket and
stationary. The foot-board 26 is carried
on the outer end of the bed.
2ft are foldabte legs upon which the outer
d of the bed is supported when extended.
In order to properly suspend the bed-
)thes, to tuck or hold them with relation to
e foot of the bed, when the latter is ex-
uded, and to separate them so that air may
culate when the bed is turned up, I have
own the following construction:
At the foot of the bed and journaled in the

post 26 are the pulleys 28. At the bottom o

these posts are the direction pulleys 29, an<

at the head of the bed frame 3 are the guid
and direction pulleys 30. Over these pul

leys passes a flexible cord or rope 31 whic70
operates as follows: This cord is fixed to th
door frame or bracket as shown at 35

Thence it passes over and between the pa
leys 30 which run together to keep it in posi

tion, and to the direction pulley 29 oveTo

which it passes, thence over the pulleys 2!

returning over pulleys at 29, thence alon

the bed frame and over guide pulleys 30, an

to a point of attachment 33, the cord bein
long enough to form a bight or slack portio 8i'

between the pulleys 30 and the point of af

tachment 33.

The various portions of the bed clothin

are represented at 34, and may represent

sheet, counterpane, or other articles whic85
are located above the mattress 35. The uj

permost of these articles of bed-clothing i

connected by a safety-pin, clamp or oth*

deWee 36 with the cord 31.

37 is a flexible cord or connection extenc9u

ing from the clamp 36 and connecting ri

spectively with the clamps 38 and 39, each o

which is attached to the end of one of t'h

superposed articles of bed clothing. Thes
cords 37 extend down and are secured to th95

bed frame as shown at 40 Fig. 6.

The operation of this device will be as fo

lows: When the bed is extended the extei

sion causes a pull upon the cord from its a

tachment 32 which, pulling the inner portio V*

down, will pull the upper clip>s or attacl

ments of the bed clothing 36 down with i

This brings the upper article of bed clothin

into contact with the second, and the secon
with the third, and as the inner portion o 10

the cord 31 is pulled still farther down, th

lower ends of the bed clothing will be pulle

down behind the end of the mattress 3.'

sliding over a protecting plate 41, which i

shown in Fig. 3, and the bed clothing wi U
thus be tucked over the foot of the be(

When the bed is turned up, the first mov<
ment will slacken the pull on the cord 3

from the point 32, and as the inner end of th

bed frame moves downwardly, as sihown i 11

the dotted lines Fig. 3, the bight or slack poi

tion contiguous to the fixed point 33 will b

straightened out. This will cause a pu
upon the outer portion of the cords 31, a

shown in Fig. 6, the result of which will be 1 12

lift the articles of bed clothing successively

commencing at the top so that they are a
clear of the mattress, and this action wi!

continue until the cords 37 have been straight

ened out; the attachment at 40 limiting th 12

distance to which the cord and the bed clotl

ing can be moved. Thus when the bed ha

been turned into a vertical position all th

bed clothing wiU be separated and expose
for airing. The bed is held in its upturne 13
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892, 668

sition by means of a spring latch 43 car-

:, d upon the upper part of the turnable door

;,-ucture 2, and engaging with the lower or

pt roller 4-1 which extends between the

Jsts 26.

Having thus described my invention, what

] claim and desire to secure by Letters

,Ltent is:

—

1. A reversible wall attachment for apart-

.jnts consisting of a door structure having

!vots at the center of the top and bottom
!rnable in an opening in the wall, a fixed

jp upon one edge of the door, contacting

ith the edge of the opening upon one side,

id a foldable stop adapted to engage and

I

ver the opposite side.

2. A wall attachment for apartments, conr

sting of a door or structure having central

vots at top and bottom and turnable in an
lening in the wall, stops by which a joint

formed with the edges of the door when
.rned in either position, and a latch by
hich the door is locked.

3. In a wall attachment for apartments,

door or structure turnable upon centrally

cated vertical pivots having a bed hinged
> one side and turnable about the pivots,

lint-forming means formed at the edges, a
X«h adapted to engage and hold the door
hen turned, with either face outward and
depressible foot button or piece whereby

ie latch may be disengaged.
4. A wall attachment for apartments con-

isting of a door structure, centrally located
ertical pivots about which it is turnable, a
leans for adjusting the door upward or
ownward in its openings, said means con-
isting of a perforated plate fixed to the
ottora of the door, and an externally
hreaded sleeve turnable within the plate,

nd means for locking the two at any point
f adjustment,
5. In a wall attachment for apartments, a

oor or structure having centrally located
ertical pivots and turnable in an opening in

he wall, means for latching the door with
ither face outward, means for raising or
)wering the door within its opening, and a
ielding concealing strip ex1;ending trans-
ersely over the upper joint of the door.
6. In a wall attachment for apartments, a

oor or structure having centrally located
ertical pivots and turnable in an opening
tt the wall, means for latching fthe door with
ither face outward, means for raising or
)wering the door within its opening, and a
oncealing strip extending transversely over
he upper joint of the door, said strip being
inged and turnable to allow the door to be
wung upon its pivots.
7. A wall attachment for apartments and

he like, said attachment consisting of a door
r structure having central pivots top and

bottom turnable in an opening in the wall, a
b-ed carried upon one side of said structure,

a gas grate and mantle upon the opposite

side, means for supplying and cutting oif the

gas supply, said means comprising a vertical

supply pipe having a head upon its upper
end, a cap forming a close turnable joint

with said head, an opening made through the

head, a pipe carried by the cap and connect-
ing witih the grate, said pipe registering with
the head and the supply pipe opening when
the grate is presented in the room, and being
cut off therefrom when the structure is re-

versed.

8. A wall attachment for apartments con-

sisting of a door or structure having central

pivots at the top and bottom and turnable
in the wall opening, an article of furniture
fixed to one side of the said structure, a bed
hinged to the opposite side of the structure
turnable to stand in a vertical or horizontal

position, and a latch by which it is engaged
and held in its vertical position, to be revo-

luble with the door about its vertical axis.

9. In a wall attachment for apartments, a
door or structure having centrally located

pivots at the top and bottom turnable within
an opening in the wall, a bracket fixed to one
side of said structure projecting therefrom,

I a bed frame pivoted intermediate of its ends

ito
said bracket and turnable to stand either

vertically or horizontally, and means for
attaching and separating the bed clothing

i in unison with the movements of the bed,
said means including cords passing over
guide pulleys at top and bottom of t'he foot-

board, separate connections between the
cords and the foot of the bed-clothing, direc-

tion pulleys at the head of the bed, fixed

attachments for one end of the cords, and
an attachment for the other ends to the end
of the bed projecting beyond the fulcrum
pivots, whereby the tilting of the bed extends
or relaxes the cords.

10. A wall attachment for apartments con-
sisting of a turnable structure, a bracket
fixed to the lower part having a bed frame
pivoted to the outer end of the bracket ca-

pable of being turned up or down', pulleys
located in the outer end of the bed frame, a

cord passing over said pulleys having attach-
ments for its ends, connections between said

cord and the bed clothing whereby the move-
ment of upturning or extending the bed will

separate or assemble the bed clothing.

In testimony whereof I have hereunto set

my hand in presence of two subscribing wit-
nesses.

CHARLES R. JORDAN,

Witnesses:
G. A. DANIELS,
S. H. NOURSE.



550 Marshall & Stearns Company et al.

1906. 5 BEDS.
Wardrobe Bedsteads.

CONTENTS:
Print Nov. 2, 1906.

Application 1 papers. OK.

1. Rej Aug. 1, 1906. V

2. Amendt. A. Sept. 4, 1906. V

3. Letter Sept. 20, 1906. V

4. Letter Oct.- 6, 1906. V

5. Amendt. B. Oct. 9, 1906. V

6. Letter Nov. 5- '06. V

7. Intf Letter NOV. 20, 1906 .

8. Intf Card Nov. 20, 1906.

9. Notice of Hearing May 2, 1907

10. Eej Mar. 7, 1908.

11. Amendt. C. Mar. 9, 1908. V

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

L. V. B.



vs. Murphy Manufacturing Company et al. 551

TITLE:
Improvement in Apartment Wall Furniture.

10 Claims

103,018/11. U. S. Patent Office. Copy made

May 27, 1911.

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall & Stearns

Co. vs. Murphy. Compl. Exhibit "E." H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Complainants ' Exhibit '
* E.

"

Eeeeived Mar. 15, 1912. F. D. Monckton, Clerk.

[Complainant's Exhibit "J."]

2^90.

UNITED STATES OF AMERICA.
DEPARTMENT OF THE INTERIOR.

United States Patent Office.

To all to whom these presents shall come, Greeting:

THIS IS TO CERTIFY that the annexed is a

true copy from the Records of this Office of the File

Wrapper and Contents in the matter of

Interference Number 26,778,

Merrill

vs.

Peirce

vs.

Jordan

vs.

Cilek

Subject-Matter:

Wall Beds.
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IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 17th day

of June, in the year of our Lord one thousand nine

hundred and eleven and of the Independence of the

United States of America the one hundred and

thirty-fifth.

[Seal] F. A. TENNANT,
Assistant Commissioner of Patents.

VOL. 28 Vol 47

PAGE 99 216

1906

TRADE MARK
INTERFERENCE.

284:.

No. 26778.

Nathan C. Merrill vs

d ~
Sr. 337,197

Edward B. Pierce vs
"~

Sr. 331,389

Charles R. Jordan vs
"

Sr. 317,692.

John Cilek

Sr. 287,426.

Wall Beds

DIVISION 8



vs. Murphy Manufacturing Company/ et al. 553

Room No. 137 2-251. Letter No.

All communications should be addressed to

"The Commissioner of Patents,

Washington, D. 0."

DEPARTMENT OP THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington D. C.

Nov. 14, 1906.

EXAMINER OF INTERFERENCES:
26T78

An interference is found to exist between the fol-

lowing cases, and in respect to the invention therein

specified, to wit:

CASE'S.

Declaration of Interference of

Nov. 20, 1906.

Time for filing statement set

for 1® DEC. 1906.

1. Name: Nathan C. Merrill.

Post-office address : Vancouver, British Columbia.

Title : Folding Bed.

Filed: Oct. 3, 1906, Ser. No. 337,197

Pat'd No.

Attorney: F. G. Dieterich, of Washington, D. C.

Associate Att'y: of

Assignee

:

of

2. Name: Edward B. Peirce.

Post-office address: Lowell, Massachusetts.

Title: Wall Beds.

Filed Aug. 20, 1906, Ser. No. 331,389

Pat'd No.



554 Marshall & Stearns Company et al.

Attorney: Gardner W. Pearson,

of Hildretli Bldg.,

Lowell, Mass.

Associate Att'y: of

Assignee

:

of

3. Name: Charles R. Jordan.

Post-office address : Berkeley, California.

Title : Apartment Wall Furniture.

Filed May 19, 1906, Ser. No. 317,692

Pat'd No.

Attorney: Geo. H. Strong.

of San Francisco,

Cal.

Associate Att'y: T. W. Fowler,

of WasMngton, D. C.

Assignee

:

of

INVENTION.

4. Name: John Cilek,

Post-office address : Los Angeles, California.

Title: Folding Beds.

Filed Nov. 15, 1905, Ser. No. 287,426,

Attorney: Townsend, Lyon, Hackley & Knight,

of 504-7 Merchants Trust Co. Bldg., Los

Angeles, Cal.

INVENTION.

Coimt 1. In an apartment having an opening

through the wall, a reversible structure having cen-

trally located pivots at top and bottom, turnable in

central supports in said opening, a bed, and articles

of ornament and use carried upon opposite sides of

the structure.
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Count 2. A wall attachment for apartments and

the like having a door opening consisting of a re-

versible door or structure centrally located within

said opening, pivots at top and bottom forming a ver-

tical axis about which it is turnable, a foldable bed

or couch carried upon one side of said structure and

other articles of furniture carried upon the opposite

side, said structure being turnable to expose either

face within the room.

Count 3, In a wall bed, an opening in the wall,

a framework centrally pivoted at top and bottom and

adapted to revolve therein, combined with a bed so

hung on one side of the framework that it may be

raised to a vertical or dropped to a horizontal posi-

tion, and an article of wall furniture fixed to the

other side of the framework.

The relation of the counts of the interference to

the claims of the respective parties is as follows:

Counts: Merrill: Peirce: Jordan: Cilek:

1 5 10 17
2 6 11 2 8

3 7 1 13 9

WALTER JOHNSON,
Examiner.

Counts Compared.
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26,778-2

STATEMENT OF
Jordan.

Filed Dec. 10, 1906.

Approved Mch. 8, 1907.

D.

INTERFERENCE IN THE UNITED STATES
PATENT OFFICE.

No. 26,778.

PRELIMINARY STATEMENT OF CHARLES
R. JORDAN.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK vs. CHARLES
R. JORDAN.

CHARLES R. JORDAN, of Berkeley, in the

County of Alameda, and State of California, being

duly sworn, doth depose and say that he is a party

to the interference declared by the Commissioner of

Patents on the 20th day of November, 1906, between

deponent's application for Letters Patent, filed on

the 19th day of May, 1906, Serial No. 317,692, and

applications for similar devices made by Nathan C.

Merrill, of Vancouver, B. C, Edward B, Peirce, of

Lowell, Mass., and John Cilek, of Los Angeles, Cal.

;

that he conceived the invention set forth in the

declaration of interference on or about the first day

of February, 1906, and upon the same day he made
drawings and disclosed the said invention to others

;

that on the 15th day of February, 1906, he made a

working device embodying the invention as shown

in the declaration of interference, and commenced
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the manufacture and successful use of the said in-

vention on the 20th day of February, 1906, in the

town of Berkeley, and that he has since continued to

manufacture and use the said invention, and has

built and placed in use not less than nine (9) of said

inventions,

CHARLES R. JORDAN.

Subscribed and sworn to before me this 3d day of

December, 1906.

[Notarial Seal]

FREDERICK E. MAYNARD,
Notary Public in and for the County of Alameda,

State of California.

2^-207.

Intf . No. 26778 Paper No. 3

Address only
The Commissioner of Patents,

Washington, D. C.

DEPAItTMENT OF THE INTERIOR

UNITED STATES PATENT OFFICE

Washington, D. C,
Dee. 11, 1906.

Before the Examiner of Interferences.

Intf. No. 26778

In the Matter of the Interference of CILE'K vs.

JORDAN vs. PEIRCE vs. MERRILL.
Sir:

You are hereby informed that the preliminary

statement of C. R. Jordan has been received and
filed.
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By direction of the Commissioner:

Very respectfully,

C. M. IRLAN,

Wt gv WOOLARD,
Chief Clerk.

C. R. Jordan,

c/o T. W. Fowler,

918 F. St.,

City.

Intf No. 26, 778, Paper No. 4

Lowell, Mass., Bee. 8, 1906.

Int.

MAIL ROOM
DEC. 11, 1906.

U. S. PATENT OFFICE.
U. S. Commissioner of Patents,

Patent Office,

Washington, D. C.

Sir:—

Referring to the interference of Merrill v. Peirce

V. Jordan v. Cilek before the Examiner of Inter-

ferences, Room #137, the applicant, Peirce, files

herewith the accompanying motion for an extension

of the time within which preliminary statements

must be filed from December 8, 1906 to March 1,

1907.

Applicant also files notice that the above motion

will be made on December 14, 1906, at 10 o 'clock A.

M. This notice was duly mailed to the Attorneys

of Record, on Nov. 26, 1906.

Applicant also files affidavit of C. C. Nicola, Sup't.

of the N. E. Sanitarium, at Melrose, Mass., to the
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effect that applicant Peiroe is not now in condition to

transact any business and will probably not be until

after a surgical operation.

The facts of the case are that applicant, Peirce,

lias been suffering from a brain trouble which, for

several years, has prevented him from attending

any active business. The nature of the trouble is

such that it is very difficult to do any business with

him, except in fragments, as it has seemed impossible

for him to concentrate his mind for any appreciable

period.

During the last five or six months, as stated by Dr.

Nicola, Mr. Peirce has been in a Sanitarium and it

is hoped, that after suitable treatment, he will re-

cover.

Applicant's attorney will probably not attempt to

argue this motion in person but submits the above

facts with the accompanying papers and also submits

his own affidavit as to the condition of Mr. Peirce

during the last year.

Very Respectfully,

EDWARD B. PEIRCE,
By His Attorney,

GARDNER W. PEARSON.
4 Enclosures.
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In the United States Patent Office.

In Regard to the Interference of MERRILL vs.

PEIRCE vs. JORDM^ vs. CILEK.

Before the Examiner of Interferences.

MOTION FOR EXTENSION OF TIME.

Honorable Commissioner of Patents,

Patent Office, Washington, D. C.

Sir:—

Motion is hereby made that the time for filing pre-

liminary statements in the above interference, as re-

quired by Rule 110 be extended from the 18th day of

December 1906, to the first day of March 1907 on the

following ground.

That the Party, Edward B. Peirce, is now in the

New England Sanitarium, at Melrose, Massachu-

setts, on account of the serious condition of his health

and is expecting to undergo an operation which will

probably incapacitate him from attending to business

from sixty to ninety days from this date, as evidenced

by the affidavit of the physician in charge.

Very respectfully,

EDWARD B. PEIRCE,
By his Attorney,

GARDNER W. PEARSON.
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In the United States Patent Office.

In the Interference of MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.

Before the Examiner of Interferences.

MOTION FOR EXTENSION OF TIME.

F. G. Dieterich, of Washington, D. C, Attorney for

Nathan C. Merrill.

T. W. Fowler, of Washington, D. C, Attorney for

Charles R. Jordan.

Townsend, Lyon, Hackley, and Knight, 504-7 Mer-

chants Trust Company Building, Los Angeles,

Califoi-nia, Attorneys for John Cilek.

Lowell Mass., Nov. 26, 1906.

Gentlemen :

—

Please take notice that on Friday December 14,

1906, at 10 o'clock A. M., or as soon thereafter as

counsel may be heard, motion wiU be made before the

Examiner of Interferences at the United States Pat-

ent Office for the extension of time within which pre-

liminary statements must be filed under Rule 110

from the 18th day of December 1906 to the first day

of March 1907 on account of the ilhiess of the inter-

ferent, Edward B. Peirce. A copy of said motion is

sent herewith.

Very respectfully,

GARDNER W. PEARSON,
Attorney for Edward B. Peirce.

This 26th day of November, 1906, Florence A. Parr

on oath deposes and says that at Lowell, Mass., on the

above date at 11 o'clock A. M. she deposited in the
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U. S. Mail, postage prepaid, registered, copies of the

above notice and the motion to which reference is

made addressed to the above named Attorneys of

Record.

FLORENCE A. PARR.

Commonwealtli of Massachusetts

Middlesex—ss. Lowell, Nov. 26, 1906.

Personally appeared Florence A. Parr, to me well

known, and made oath that the foregoing statement is

true, before me.

[Notarial Seal] FISHER H. PEARSON,
Notary Public.

Melrose, Mass., Nov. 1906.

I, C. C. Nicola, on oath depose and say that I am a

practicing physician and superintendent of the New
England Sanitarium, at Melrose, Mass. ; that Edward

B. Peirce has been under my treatment at said Sani-

tarium for five months and is still under treatment.

That he will probably be obliged to undergo a surgi-

cal operation in the near future and is not now, and

will not be for several months, in a condition to

transact any business, especially of a character in-

volving concentration of thought or the recollection

of details.

0. C. NICOLA.
Nov. 27th, 1906.

The above named C. C. Nicola to me personally

known, on oath, deposes and says that the above state-

ments by him subscribed are true.

[Notarial Seal] W. MILTON LEE,
Notary Public.
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Lowell, Mass., Dec. 8, 1906.

I, Gardner W. Pearsou, on oath depose and say

that in May 1906, I was consulted by Edward B.

Peirce, of Lowell, Massachusetts, in regard to an in-

vention on Wall Beds, which I afterwards embodied

in an application for patent, filed Aug. 20, 1906, serial

number 331,389 and now in interference, that during

the time between the date when I was consulted by

Mr. Peirce and the time the application was filed, I

had great difficulty in putting the matter in shape on

account of the nervousness and apparent inability

on the part of Mr. Peirce to talk for more than a few

minutes upon the subject of the invention. The

mind of Mr. Peirce seemed to be perfectly clear dur-

ing these periods, but the periods themselves were

veiy short; that I have not seen Mr. Peirce for sev-

eral weeks but have communicated with his phys-

cians and family that the motion for delay in filing

preliminary statements in the interference of Merrill

V. Peirce v. Jordan v. Celik is not dilatory but to

preserve the rights of my client.

GAEDNER W. PEARSON.

Personally appeared the above named Gardner W.
Pearson, to me known, and made oath that the above

statement by him subscribed is true. Given at Low-

ell, Massachusetts, December 8, 1906.

[Notarial Seal] FISHER H. PEARSON,
Notary Public.

DOCKET CLERK
DEC 11 1906

U. S. PATENT OFFICE.

\
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Room No. 263. Paper No. 5.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE,

WASHINGTON, D. C,

^' ^- December 14, 1906.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference CILEK vs. JORDAN vs. MER-
RILL vs. PEIROE. Wall Beds.

U. S. PATE:NT OFFICE.
DEC 14, 1906.

MAILED
This is a motion by Peirce for an extension to

March 1, 1907, of the time in which to file preliminary
statements.

The showing in support of the motion is that the
applicant Peirce is ill and in a sanitarimn at Melrose,
Massachusetts, and will probably be compelled to
undergo a surgical operation in the near future ; that
he is not now and will not be for several months in a
condition to transact any business, especially of a
character involving concentration of thought or the
recollection of details. It appears that he has been
under treatment of a physician in the sanitarium for
five months.

While the extension asked for is a long one, it is

believed that the showing presented with the motion
justifies the grant of the same, especially as there has
been no opposition made thereto by the opposing par-
ties. It is stated, however, that if Mr. Peirce is not
in condition to attend to the preparing of a prelim-
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inaiy statement at the expiration of the present time,

no longer extension can be granted and will be neces-

sary for those acting in his behalf to file as complete

a statement as possible.

The motion is granted. The time for filing pre-

liminary statements is extended to March 1, 1907.

C. C. BILLINGS,
Examiner of Interferences.

26,778-6

STATEMENT OF MERRILL.
Filed Dec. 26, 1906.

Approved Mch. 8, 1907.

In the United States Patent Office. D.

Subject-Matter: Folding Bed.

Interference No. 26778.

NATHAN C. MERRILL vs. EDWARD B.

PIERCE, vs. CHARLES R. JORDAN, vs.

JOHN CILEK.

PRELIMINARY STATEMENT OF NATHAN C.

MERRILL.

Nathan C. Merrill, of Vancouver, Province of

British Columbia, Canada, being sworn, doth depose

and say,

1st. That he is a party to the interference de-

clared by the Commissioner of Patents on the 20th

day of November, 1906, between his application for

patent, filed October 3, 1906, Ser. No. 337,197 and the

applications of Edward B. Pierce, Charles R. Jordan

and John C'ilek

;

2nd. That he made the invention set forth in the
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declaration of interference, being at that time in the
City of Vancouver, Province of British Columbia
Canada

;
which invention was made on or about the

10th day of April, 1906;

3rd. That he has applied for patents for such in-

vention in the following countries other than the
United States and on the following dates, to wit:
Canada filed 1st Oct. '06;

4th. That such invention was fully described in
the following publications on the following dates, to
N.c.M. wit: fethe^iOi^timis^Attffttst^O^-none.

5th. That knowledge of said invention was
introduced into the United States under the fol-

lowing circumstances, to wit : Blue-print was for-
warded to F. G-. Dieterich & Co., Washington, D. C,
for purposes of search on July 20, 1906, and was
ackled. on July 26th, '06.

6th. That he conceived the invention set forth in

,, , , .
February

the declaration of interference on or about ^ da¥
of 1906;

7th. That he made drawings of the invention on
or about the first day of May, 1906

;

8th. That he explained the invention to others on
or about the tenth day of April, 1906;

no
9th. That he made a model showing such inven-

tion
; Of ^ abmrt the day of;

10th. That he has embodied his invention in a full-

sized device which was completed on or about the first

dayof October, 1906;
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11th. Tliat on or about the first day of November,

1906, the said device was successfully operated in the

Province
City of Vancouver, County of British Cohunbia.

12th. That he has since continued to use the same

and that he has manufactured others for use and sale

to the following extent, viz. : Two completed about the

fifteenth day November, '06, and forty more are

now in course of construction in Vancouver, B. C.

NATHAN C. MERRILL.

Sworn to and subscribed before me this tenth day

of December, 1906.

[Notarial Seal] ROWLAND BRITTAIN,
Notary Public.

UNITED STATES CONSULATE.

Vancouver, British Columbia,

Vancouver, B. C, December 11th, 1906.

I, N. C. Sawers, Deputy Consul of the United

States for Vancouver and the dependencies thereof,

do hereby certify that the signature of Rowland
Brittain is his true and genuine signature; that he

is personally known to me ; that he is a duly ap-

pointed and commissioned Notary Public for the

Province of British Columbia, to continue in office

during the pleasure of the Government, and that to

all his official acts full faith and credit are due and
given.

In Witness Whereof, I have hereunto set my hand
and affixed the seal of this consulate, the day and

year first above written.

[Consular Seal] N. C. SAWERS,
Deputy United States Consul.
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AMERICAN
CONSUL SEEVICE

N. C. S.

$2.

11/12/06.

FEE STAMP.

Intf. No. 26778 Paper No. 7.

2-207.
Address only

The Commissioner of Patents,
Washington, D. C.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C.
Dec. 27, 1906.

Before the Examiner of Interferences.

Intf. No. 26778.

In the Matter of the Interference of CILEK vs.

JORDAN vs. PEIRCE vs. MERRILL.
Sir:

You are hereby informed that the preliminary

statement of N. C. Merrill has been received and filed.

By direction of the Commissioner:

Very respectfully,

C. M. IRELAN.

Chief Clerk.

N. C. Merrill,

c/o F. G. Dieterich,

City.
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26,778-8

STATEMENT.

Peirce

Interference in the United States Patent Office.

Filed Feb. 23, 1907.

No. 26,778

Approved Mch. 8, 1907.

NATHAN 0. MERRILL vs. CHARLES R. JOR-

DAN vs. JOHN OILEK vs. EDWARD B.

PEIRCE. D.

PRELIMINARY STATEMENT OF EDWARD
B. PEIRCE.

Edward B. Peirce, of Lowell, in the County of

Middlesex and Commonwealth of Massachusetts,

being duly sworn, deposes and says: That he is a

party to the Interference declared by the Commis-

sioner of Patents between the applications of Merrill,

Jordan, Cilek and the application of deponent for

letters patent on Wall Bed, filed August 20, 1906,

Serial Niunber 331,389.

That he conceived the invention set forth in the

declaration of interference on May 11, 1906.

That no drawing was made of the invention, ex-

cept the drawing accompanying his application for

patent.

That no model was made, except the full sized de-

vice finished May 26, 1906.

That he first disclosed the invention to others on

May 17, 1906.
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That the invention was reduced to practice by the

construction of a full-sized operative device upon

May 26, 1906.

That device embodying the invention has not gone

into general use but that he has used the device him-

self since June 12, 1906.

EDWAllD B. PEIRCE.

Subscribed and sworn to, at Lowell, Massachusetts,

before me this 4th day of Fe|Druary, 1907.

GARDNER W. PEARSON,
Justice of the Peace.

'Certificate on file in the U. S. Patent Office.

Intf. No. 26778 Paper No. 9.

2-207.
Address only

The Commissioner of Patents,
Washington, D. C.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C.
Feb. 25, 1907.

Before the Examiner of Interferences.

Intf. No. 26778.

In the Matter of the Interference of CILEK vs.

JORDAN vs. PEIRCE vs. MERRILL.
Sir:

You are hereby infoi*med that the preliminary

statement of E. B. Peirce has been received and filed.
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By direction of the Commissioner:

Very respectfully,

0. M. IRELAN,

W. ¥. WQOLARD,
Chief Clerk.

E. B. Peirce,

c/o G. W. Pearson,

Hildreth Bldg.,

Lowell, Mass.

Room No. 263. No. 10.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washin^on, D. C.

M. A. March 8, 1907.

No. 26,778.

Before the Examiner of Interferences.

In re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.
Wall Beds.

U. S. PATENT OFFICE.
MAR. 8, 1907.

MAILED.
The date of conception of the invention in issue

alleged in the respective preliminary statements of

Nathan C. Merrill, Edward B. Peirce and Charles

R. Jordan, all junior parties, being subsequent to

the filing date of the senior party, notice is hereby

given that judgment on the record will be rendered

against each of them unless good and sufficient cause

is shown on or before April 8, 1907, why such action

should not be taken.
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The dates of filing and serial numbers of the re-
spective applications are as follows

:

Nathan C. Merrill filed October 3, 1906 No 337

Edward B. Peirce filed August 20, 1906 No
331,389.

'

Charles R. Jordan filed May 19, 1906, No. 317,692
John Cilek filed November 15, 1905, No. 287,426.'

O. C. BILLINGS,'
Examiner of Interferences.

Letter ) ,_ ^^„
Parcel) No. 2034.

P. 0., Washington, D. C.
Received for registration April 1, 1907, from

T. Walter Fowler 918 F s N W
addressed to Gardner W. Pearson,

Lowell, Mass.
1 class postage prepaid.

[Notarial Seal] Postmaster, per H. EVANS.
City of Washington,

District of Columbia,—ss.

Personally appeared before me, a Notary Public,
the above named T. W. Fowler, who being duly sworn
deposes and says that he served the above notice
upon Gardner W. Pearson, the Attorney of the said
Edward B. Peirce, at 2:30 o'clock, P. M. of the first
day of April, 1907, by enclosing said copy in an en-
velope addressed ''Gardner W. Pearson, Esq., Hil-
dreth Bldg., Lowell, Mass." and sealing said envelope
and registering the same at Post Office Sub Station
No. 29, located at 922 F St., N. W., in the City of
Washington, District of Columbia.

T. W. FOWLER.
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Sworn to and subscribed before me at Washington,

in the District of Columbia, this first day of April,

1907.

[Notarial Seal] CHAPMAN W. FOWLER,
Notary Public, D. C.

^^^\\ No. 2033
Parcel)

P. O., Washington, D. C.

Received for registration April 1, 1907, from

T Walter Fowler 918 F st N W
addressed to Townsend, Lyon, Hackle}' & Knight,

Los Angeles, Cal.

1 class postage prepaid.

[Notarial Seal] Postmaster, per H. EVANS.

City of Washington,

District of Columbia,—ss.

Personally appeared before me, a Notary Public,

the above named T. W. Fowler, who, being duly

sworn, deposes and says that he served the above

notice upon Messrs. Townsend, Lyon, Hackley and

Knight, Attorneys of the said John Cilek, at 2:30

o'clock, P. M. of the first day of April, 1907, by en-

closing said copy in an envelope addressed "Messrs.

Townsend, Lyon, HackeZy and Knight, 504-7 Mer-

chants Trust Company Bldg., Los Angeles, Cal., and

sealing said envelope and registering the same at

Post Office Sub Station No. 29, located at 922 F St.,

N. W., in the City of Washington, District of Colum-
bia.

T. W. FOWLER.



574 Marshall S Stearns Company et al.

Sworn to and subscribed before me at Washington,
in the District of Columbia, this first day of April'
1907.

'

CHAPMAN W. FOWLER,
Notary Public, D. C.

Intf. No. 26,778, Paper No. 11.

In the United States Patent Office.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In re Interference, CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.
PEIRCE vs. JOHN CILEK.

Messrs. Townsend, Lyon, Hackley and Knight,
504-7 Merchants Trust Company Bldg.,

Los Angeles, Cal.

G-entlemen :

—

Please take notice that on Wednesday, April 17,

1907, before the examiner of interferences, at 10
o'clock in the forenoon, or as soon thereafter as
counsel can be heard, I will present the accompany-
ing motions to dissolve the above-entitled interfer-

ence and to stay proceeding in this cause.

Respectfully,

T. W. FOWLER,
Attorney for C. R. Jordan.

Due and satisfactory service of the above notice
and copies of motion papers thereto annexed, ac-

knowledged this first day of April, 1907.

[Notarial Seal] FRED G. DIETERICH.
Attorney for N. C. Merrill.
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In the United States Patent Office.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In re Interference, CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK.

To the Commissioner of Patents,

Sir:—

And now comes the said Charles R. Jordan, by his

Attorney, T. W. Fowler, and moves that the files of

the respective parties hereto be transmitted to the

Primary Examiner, for the purpose of having him

hear and determine the accompanying motion to

dissolve the aforesaid interference.

It is further moved that the proceedings be stayed

pending a final decision on the motion to dissolve.

Respectfully,

T. W. FOWLER,
Attorney for Chas. R. Jordan.

In the United States Patent Office.

Interference No. 26,778.

Subject-Matter : Apartment Wall Furniture.

In re Interference, CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK.

To the Commissioner of Patents,

Sir:—

And now comes Charles R. Jordan, by T. W.
Fowler, his Attorney, and moves that the above-
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entitled interference be dissolved on the following

grounds.

1st. Because the invention as embraced in the

Counts of the issued is not patentable over the prior

art.

2nd. Because the parties Merrill, Peirce and

Cilek are not entitled to make the claims in issue.

This motion is made under the provisions of Rule

122 upon the ground that the issue is not patentable

in the terms stated, over the prior art, and particu-

larly over the patent to Brand No. 535,886 dated

March 19, 1895, in view of the patent to Wise No.

513,628, dated Jan. 30, 1894; and that the issue be-

ing thus unpatentable, the parties Merrill, Peirce

and Cilek, are not entitled to make the claims in

issue in the terms stated.

Respectfully,

T. W. FOWLER,
Attorney for C. R. Jordan.

In the United States Patent Office.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In re Interference, CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK.

AFFIDAVIT.

City of Washington,

District of Columbia,—ss.

T. W. Fowler, being duly sworn, deposes and says

that he is one of the attorneys of Charles R. Jordan,

in the above-entitled interference, and has active
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charge of the proceeding relating thereto in the

Patent Office; that he verily believes that the issue

as defined by the examiner is not patentable over

the prior art; that the parties Merrill, Peirce and

Cilek are not entitled to make the claims in issue,

in view of the prior art; that a stay of proceedings

is necessary pending a determination of the motion

to dissolve ; and that the motions hereto annexed are

made in good faith and with no intention to merely

delay a final determination of the question of prior-

ity, and further this deponent saith not.

T. W. FOWLER.

Subscribed and sworn to before me this first day

of April, 1907.

[Notarial Seal] CHAPMAN W. FOWLER,
Notary Public, D. C.

Intf. No. 26,778, Paper No. 12.

Before the Examiner of Interferences.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In re Interference, CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK.

To the Commissioner of Patents,

Sir:—

In the matter of the Interference between the

Applications of Merrill vs. Peirce vs. Jordan vs.

Cilek, for APARTMENT WALL FURNITURE,
No. 26,778, applicant has been officially notified that

judgment of priority will be rendered in favor of

Cilek on April 8, 1907, by reason of the junior ap-
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plicants' having failed to overcome the filing date

of Cilek, and said junior applicants are required to

show cause why such judgment should not be ren-

dered and made final upon the above named date.

Applicant Jordan objects that he believes that the

claims originally made by the other contestants were

specific and not of a sufficiently broad nature to

entitle them to an interference with the said Jor-

dan's application; that the first two claims made
by Jordan have been adopted word for word as the

first two counts in the issue, the third count being

substantially similar thereto, and that said counts

have been suggested to the other contestants and

added as final claims, not previously appearing in

each of said contesting applications; that in view

of the decision in the 'Court of Appeals Bechman

vs. Wood decided Dec. 6, 1889, and published in

vol. 89 Official G-azette of Dec. 19, 1899, page 2462,

relating to the broadening of claims to cover devices

of other applicants, said claims have been wrongly

permitted to be added to the claims of the said con-

testing applicants; that the rights of applicant

Jordan have intervened to estop the contestants from

now making claims broader than those originally

made, and which will prevent applicant from prac-

tising his invention should decision be rendered

against him; applicant further prays that he may
be allowed access to the files of said other con-

testants to verify his belief, and such other relief

as the aforesaid decision, and the conditions entitle

him to; and in consideration of applicants' great

distance from the Patent Office and the delays of
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transmission that the time for answer be sufficiently

extended to enable him to examine the said other

applications, and more fully make answer. In

further support of applicant's contention, attention

is respectfully called to the decision in the United

States Supreme Court in the case of Coon vs. Wil-

son, decided Jan, 26, 1885, published in Official

Gazette, Mar. 3d of 1885, No. 30, page 889.

Respectfully,

CHARLES R. JORDAN,
By his Atty.,

T. W. FOWLER.

DOCKET CLERK.
APR. 8, 1907.

U. S. PATENT OFFICE.

Room No. 263. Paper No. 13.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C.

S. C. O.

April 19, 1907.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.
Wall Beds.

U. S. PATENT OFFICE,
APR. 19, 1907.

MAILED.
This is a motion bv Jordan to transmit a motion
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to dissolve the above-entitled interference.

The motion is brought in time and appears to be
formal. The motion to transmit is therefore
granted, and judgment under the order to show cause
issued March 8, 1907, is suspended pending the final

determination of the motion to dissolve.

Limit of appeal will expire April 26, 1907.

JOHN B. MACAULEY,
Examiner of Interferences.

2—253.

Room No. 137 Paper No. 14
All communications should be addressed to

"The Commissioner of Patents,
Washington, D. C."

DEPARTMENT OP THE INTERIOR.
UNITED STATES PATENT OFFICE.

Washington, D. C, June 5, 1907.

Intf. 26778.

Before the Primary Examiner,

Division 8.

In Re Interference NATHAN C. MERRILL vs.

EDWARD B. PEIRCE vs. CHARLES R.

JORDAN vs. JOHN CILEK.
U. S. PATENT OFFICE,
JUN. 5, 1907.

MAILED.
Please find below a communication from the EX-

AMINER in charge of Division 8 in regard to the

above-cited case.

Very respectfully,

E. B. MOORE,
¥. Iv ALLEN,

Commissioner of Patents.
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MOTION TO DISSOLVE.

On April 1, 1907, Jordan filed a motion for disso-

lution of this interference. On April 19, 1907, said

motion was transmitted to the primary Examiner

for his determination. On May 2, 1907, notice was

given the parties that said motion to dissolve would

be caUed up for hearing before the Examiner of Divi-

sion 8 on Monday, the 27th day of May, 1907, at 10

o'clock in the forenoon of said last mentioned day,

at which time the motion was heard, the party Jor-

dan appearing by Attorney ; no appearance on behalf

of the other parties. No briefs have been filed. The

motion to dissolve is brought on two grounds which

are set forth in the motion papers, as follows, to

wit:

—

1st. Because the invention as embraced in the

counts of the issue is not patentable over the prior

art.

2nd. Because the parties, Merrill, Peirce and

Cilek, are not entitled to make the claim in issue.

These two grounds will be considered together as,

in the opinion of the Examiner, the only question in-

volved is whether the counts of the issue are pat-

entable, in the terms stated, over the prior art.

The gist of the invention involved in this interfer-

ence consists in a structure mounted to rotate on cen-

trally located pivots at top and bottom in an opening

through the wall of an apartment said structure hav-

ing a bed on one side and articles of ornament and
use carried on the other.

The references depended upon were

:

Brand, 585,886, Mar. 19, 1895;
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Green, 389,457, Sept. 11, 1888;

Samuels, 373,311, Nov. 15, 1887;

Wright, 97,980, Dec. 14, 1869;

Wise, 513,628, Jan. 30, 1894.

Count 1. The references do not meet the terms of

this claim either singly or combined. Although
Wright shows a structure mounted to rotate in an
opening in the wall, to mount such a structure as that

of Brand, Samuels or Green in place of that of

Wright would require such reconstruction as would,
in the opinion of the Examiner, involve invention.

Moreover, even then the result would not meet the

terms of the claim for the claim requires three sepa-

rate elements, viz., the rotable structure, the bed, and
the articles of ornament and use. These are not

shown in the device of either Green, Samuel or
Brand, and are not even suggested in the device of

Wise. The motion is therefore denied as to count 1.

Counts 2 and 3 are even more specific than count

1. In each of the rotating structures cited there is

neither door or frame work which constitutes a sepa-

rate element of the device, and no substitution of the

device of Brand, Samuel or Green in place of that

of Wright would result in an anticipation of the

counts without a complete reconstruction of the de-

vice including the addition of elements not even sug-

gested by the references. The motion therefore is

denied as to counts 2 and 3.

As under Rule 124 no appeal lies from a decision

affirming the patentability of a claim, this decision
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is made final and the files and papers will be forth-

with transmitted to the Examiner of Interferences.

J. H. S. WALTER JOHNSON,
Examiner Division VIII.

2—253.

Room No. 137 Paper No. 14
All communications should be addressed to

"The Commissioner of Patents,
Washington, D. 0."

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C, Jime 5, 1907.

Intf . 26778.

Before the Primary Examiner,

Division 8.

In Re Interference NATHAN C. MERRILL vs.

EDWARD B. PEIRCE vs. CHARLEiS' R.

JORDAN vs. JOHN CILEK.
U. S. PATENT OFFICE,
JUN. 5, 1907.

MAILED.
Please find below a communication from the Ex-

aminer in charge of Division 8 in regard to the above-

cited case.

Very respectfully,

W. B. MOORE,
gr Iv ALLEN,

Commissioner of Patents.

MOTION TO DISSOLVE.

On April 1, 1907, Jordan filed a motion for dissolu-

tion of this interference. On April 19, 1907, said
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motion was transmitted to the primary Examiner
for his determination. On May 2, 1907, notice was
given the parties that said motion to dissolve would
be called up for hearing before the Examiner of Di-
vision 8 on Monday, the 27th day of May, 1907, at

10 o'clock in the forenoon of said last mentioned day,
at which time the motion was heard, the party Jor-
dan appearing by Attorney; no appearance on behalf
of the other parties. No briefs have been filed. The
motion to dissolve is brought on two grounds which
are set forth in the motion papers, as follows, to

wit J

—

1st. Because the invention as embraced in the
counts of the issue is not patentable over the prior
art;

2nd. Because the parties, Merrill, Peirce and
Cilek, are not entitled to make the claim in issue.

These two grounds will be considered together as,

in the opinion of the Examiner, the only question in-

volved is whether the counts of the issue are pat-
entable, in the terms stated, over the prior art.

The gist of the invention involved in this inter-

ference consists in a structure mounted to rotate on
centrally located pivots at top and bottom in an open-
ing through the wall of an apartment said structure
having a bed on one side and articles of ornament
and use carried on the other.

The references depended upon were:
Brand, 535,886, Mar. 19, 1895;

Green, 389,457, Sept. 11, 1888;

Samuels, 373,311, Nov. 15, 1887;

Wright, 97,980, Dec. 14, 1869;

Wise, 513,628, Jan. 30, 1894.
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Oount 1. The references do not meet the terms of

this claim either singly or combined. Although

Wright shows a structure mounted to rotate in an

opening in the wall, to mount such a structure as that

of Brand, Samuels or Green in place of that of

Wright would require such reconstruction as would,

in the opinion of the Examiner, involve invention.

Moreover, even then the result would not meet the

terms of the claim for the claim.' requires three sepa-

rate elements, viz., the rotatable structure, the bed,

and the articles of ornament and use. These are not

shown in the device of either Green, Samuel or

Brand, and are not even suggested in the device of

Wise. The motion is therefore denied as to count 1.

Counts 2 and 3 are even more specific than count 1.

In each of the rotating structures cited there is

neither door nor frameAvork which constitutes a

separate element of the device and no substitution of

the device of Brand, Samuel or Green in place of

that of Wright would result in an anticipation of

the counts without a complete reconstruction of the

device including the addition of elements not even

suggested by the references. The motion therefore

is denied as to counts 2 and 3.

As under Rule 124 no appeal lies from a decision

affirming the patentability of a claim, this decision

is made final and the files and papers will be forth-

with transmitted to the Examiner of Interferences.
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Department of the Interior

PATENT OFFICE
DIV. 8

WASHINGTON, D. C. OFFICIAL BUSINESS
JUN. 5, 6:30P. M. . I

1907. PENALTY FOR PRIVi^.TE
D USE $300

II

Geo. H. Strong,

San Francisco, Cal.

WASHINGTON, D. C. REC'D 3

JUL. 16 10-AM 1907 R
JUN. 3

4-30 PM.
1907.

GENERAL DELIVERY
JUN. 10 P. M. 1907.

SAN FRANCISCO, CAL.
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Room No. 263. Paper No. 15

Recorded Vol. 83, page 136

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OPFIOE.

WASHINGTON, D. C.

K. V. D. Jun. 10, 1907.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.

Wall Beds.

U. S. PATENT OFFICE.
JUN. 10, 1907.

MAILED.
The Primary Examiner has denied the motion to

dissolve the above entitled interference. In accord-

ance with the order of March 8, 1907, and in the ab-

sence of cause to the contrary, for the reason that

the jmiior parties, Merrill Peirce and Jordan alleged

in their preliminary statements dates of conception

of the invention in issue subsequent to the filing date

of the senior party, judgment of priority of inven-

tion of the subject matter in issue is rendered in

favor of John Cilek, the senior party.

Limit of appeal will expire July 1, 1907.

F. BAYARD,
Examiner of Interferences.
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Letter)

I'arGcI ) No. 3560. P. Q. Washington, D. C.
Received for registration June 12, 1907, from

T. W. Fowler addressed to Gardner W. Pearson,
Esq., Lowell, Mass. 1st class postage prepaid.

Postmaster, per HENRY EVANS.
H.*********

Letter)

?fti=eel) No. 3561. p. o., Washington, D. C.
Received for registration June 12, 1907, from

J. W. Flower addressed to Messrs Townsend, Lyon,
Hackley & Knight, Los Angeles, Cal. 1st class post-
age prepaid.

[Notarial Seal]

Postmaster, per HENRY EVAN'S.

H.

City of Washington,

District of Columbia,—ss.

Personally appeared before me, a Notary Public.
T. W. Fowler, who, being duly sworn, deposes and
says that he served the above notice upon Gardner
W. Pearson, Esq., the Attorney of the said Edward
B. Peirce, at 3:30 o'clock in the afternoon of the
12th day of June, 1907, by enclosing a copy of said
notice, and motion papers, in an envelope addressed
"Gardner W. Pearson, Esq., Hildreth Building,
Lowell, Mass., ""and sealing said envelope and regis-

tering the same at Postoffice sub-station No. 29,

located at 922 F. St., N. W., Washington, D. C.

T. W. FOWLER.
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Sworn to and subscribed before me this 12th day

of June, 1907.

tNotarial Seal] CHAPMAN W. FOWLER,
Notary Public.

City of Washington,

District of Columbia,—ss.

Personally appeared before me, a Notary Public,

T. W. Fowler, who, being duly sworn, deposes and

says that he served the above notice upon Messrs.

Townsend, Lyon, Hackley & Knight, the Attorneys

of the said John Cilek, at 3:30 o'clock in the after-

noon of the 12th day of June, 1907, by enclosing a

copy of said notice, and motion papers, in an en-

velope addressed "Messrs. Townsend, Lyon, Hack-

ley & Knight, 594-7 Merchants Trust Co. Bldg., Los

Angeles, Cal.," and sealing said envelope and regis-

tering the same at Postoffice sub-station No. 29,

located at 922 F. St., N. W., Washington, D. C.

T. W. FOWLER.

Sworn to and subscribed before me this 12th day

of June, 1907.

[Notarial Seal] CHAPMAN W. FOWLER,
Notary Public.

Intf . No. 26,778. Paper No. 16.

In the United States Patent Office.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In Re Interference, MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.
F. G. Dieterich, Esq., Washington, D. C, Attorney

for Nathan C. Merrill.
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Gardner W. Pearson, Esq., Hildreth Building, Low-
ell, Mass., Attorney for Edward B. Pierce.

Messrs. Townsend, Lyon, Hackley & KnigM, 594-7

Merchants Trust Co., Bldg., Los Angeles, Cal.,

Attorneys for John Cilek.

Gentlemen :

—

You and each of you will please take notice that

on Thursday, June 27, 1907, at 10 o'clock in the

forenoon, or as soon thereafter as counsel can be

heard, I will present the accompanying motions to

the Examiner of Interferences in the U. S. Patent

Oface.

T. W. FOWLER.
Attorney for Chas. R. Jordan.

Due and satisfactory service of the above notice

and copies of motion papers thereto annexed, ac-

knowledged this 12th day of June, 1907.

FRED G. DIETERICH, & €ot

Attorney for Nathan C. Merrill.

In the United States Patent Office.

Interference No. 26,778.

Subject-Matter: Apartment Wall Furniture.

In Re Interference CHARLES R. JORDAN vs.

NATHAN C. MERRILL vs. EDWARD B.

PEIRCE vs. JOHN CILEK.

To the Commissioner of Patents,

Sir:

And now comes the said Charles R. Jordan, by

his Attorney, T. W. Fowler, and moves that the Ex-

aminer of Interferences set aside and vacate his

decision rendered in this cause under date of June
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10, 1907, and that said cause be set for final hear-

ing on the question of priority of invention.

It is further moved that proceedings be stayed

pending a final determination of the foregoing mo-

tion.

Eespectfully,

T. W. FOWLER,
Attorney for Charles R. Jordan.

DOCKET CLERK.
JUN. 13, 19(y7.

U. S. PATENT OFFICE.

Room No. 263. Paper No. 17.

DEPARTMENT OF THE INTERIOR,

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

S. C. 0.

July 10, 1907.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.
Wall Beds.

U. S. PATENT OFFICE,
INTERFERENCE DIVISION.

JUL. 10, 1907.

MAILED.
Jordan has filed a motion that the judgment dated

June 10, 1907, be set aside and that the case be set

down for final hearing on the question of priority

of invention.
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No testimony has been taken by Jordan and in

fact he has failed in his preliminary statement to

overcome the filing date of the party Cilek. The
judgment which he seeks to have set aside was en-

tered in accordance with the notice issued March
8, 1907, that such action would be taken unless good
reason were shown why it should not. In response

to this order Jordan moved for dissolution. His
motion was transmitted, considered and finally

denied. Under these circumstances the only argu-
ment upon priority which could remain for Jordan
to make would be one under Rule 130 attacking the

sufficiency of Click's application on grounds not

applicable to his own. However, Rule 130 sets

forth as conditions upon which a party may make
such an attack the presentation of the same matter
upon motion for dissolution or a showing of good
reasons why such a motion was not presented. In-

spection of Jordan's motion for dissolution and of

the brief and examiner's decision thereon shows
that the only question raised was anticipation and
lack of invention of the issue. The contentions

made there were applicable to the issue in Jordan's
case as well as in Click's. Such contentions cannot
be urged under Rule 130. It is true that Jordan's
motion alleges that the other parties have no right

to make the claims, but the facts alleged under this

head relate merely to non-patentability of the issue.

As Jordan has laid no foundation for argument
under Rule 130, the case should not be reopened for
that purpose.

The motion is denied.



vs. Murphy Manufacturing Company et al. 593

Limit of appeal will expire July 29, 19(yj.

FAIRFAX BAYARD,
Examiner of Interferences.

Intf. No. 26,778. Paper No. 18.

In the United States Patent Office.

Before the Examiner of Interferences.

Interference No. 26,778.

Subject-Matter: Wall Beds.

In Re Interference, NATHAN C. MERRILL vs.

EDWARD B. PEIRCE vs. CHAS. R. JOR-

DAN vs. JOHN CILEK.

Washington, D. C, July 12, 1907.

To the Commissioner of Patents,

Sir:—

I hereby appeal to the Commissioner in person

from the decision of the Examiner of Interferences,

dated July 10, 1907, in the matter of the interfer-

ence between my application for letters patent for

improvement in wall beds and the applications for

a similar invention of Nathan C. Merrill, Edward

B. Peirce, and John Cilek, in which priority of in-

vention was awarded to said John Cilek.

The following are assigned as reasons of appeal:

1. For that the Examiner of InterfeTences erred

in holding and deciding that the applicant, Jordan,

was not entitled to a final hearing of this cause on

the question of priority of invention, before the Ex-

aminer of Interferences.

2. For that the Examiner of Interferences erred

in refusing to set this cause for final hearing, on the

question of priority of invention, after decision of
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the Primary Examiner on appellants motion for
dissolution of the Interference.

3. For that the Examiner of Interferences erred
in denying appellants motion to vacate the judg-
ment of priority of invention and set this cause for
final hearing on the question of priority of inven-
tion.

Respectfully,

CHAS. R. JORDAN,
By T. W. FOWLER,

His Attorney.

DOCKET CLERK.
Jul. 13, 1907.

U. S. PATENT OFFICE.

It appears from the showing made by counsel and
from the records in the office that the decision of the

primary examiner, refusing to dissolve the inter-

ference, was mailed to Oeroge H. Strong, of San
Francisco, California. In view of the fact that Mr.
Strong had moved his office and residence to Oak-
land, because of the fire, the postal authorities of

San Francisco failed to deliver the letter. For this

reason counsel did not receive a copy of the decision

of the primary examiner until after .the record judg-

ment had been entered.

In view of these circumstances, it is clear that the

record judgment should be set aside, so that appel-
lant may have an opportunity to take such steps as
he desires prior to the entry of the judgment. These
considerations do not seem to have been brought to

the attention of the examiner of interferences when
he rendered his decision denying the motion to set

aside the record judgment.
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In view of these considerations alone, the decision

of the examiner of interferences is reversed.

C. C. BILLINGS,

Acting Commissioner.

August 8, 1907.

Eecorded Vol. 88, page 414.

Letter No. .

Intf. No. 26,778. Paper No. 19.

E. E. G.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

July 15, 1907.

In the Matter of the Interference of MERRILL vs.

PEIRCE vs. JORDAN vs. CILEK.

Case No. 26,778.

APPEAL BY JORDAN ON MOTION.

iSir:

You are hereby informed that a hearing on the

above appeal from the decision of the Examiner of

Interferences of July 10, 1907, has been fixed for

Thursday, August 8, 1907, at 10 A. M.

By direction of the Commissioner:

Very respectfully,

W. F. WOLLARD,
Chief Clerk.

F.

Nathan C. MerriU,

c/o F. G. Dieterich,

602 F. iSt., N. W.,

Washington, D. O.
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Ekiward B. Peirce,

c/o Gardner W. Pearson,

Hildreth Bldg.,

Lowell, Mass.

Charles E. Jordan,

c/o T. W. Eowler,

918 F. St., N. W.,

Washington, D. C.

John Cilek,

e/o Townsend, Lyon, Hackley & Knight,

504 Merc^hants Trust Co. Bldg.,

Lo® Angeles, Cal.

Department of the Interior.

PATENT OFFICE. 4 OFFICIAL BUSINESS.
R. PENALTY FOR PRI-

I^IV. 8. VATE USE $300.

WASHINGTON, D. C.

REC'DAug.7.

6 P.M., 1907.

T. W. FOWLER,
Washington,

D. C.

Intrf
. No. 26,778. Paper No. 21.

Letter No. .

BEPARTMENT OF THE INTERIOR,
UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

Aug. 9, 1907.

In the Matter of the Interference: MERRILL vs.

PEIRCE vs. JORDAN vs. CILEK.
Case No. 26,778.
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APPEAL BY JORDAN ON MOTION.

Sir:

You are hereby informed that the decision of the

examiner of interferences in the ahove motion is

as follows:

**It appears from the showing made by counsel

and from' the records in the office that the decision

of the primary examiner, refusing to dissolve the

interference, was mailed to George H. Strong, of

San Francisco, California. In view of the fact that

Mr. Strong had moved his office and residence to

Oakland, because of the fire, the postal authorities

of San Francisco failed to deliver the letter. For

this reason counsel did not receive a copy of the de-

cision of the primary examiner until after the rec-

ord judgment had been entered.

In view of these circumstances, it is clear that the

record judgment should be set aside, so that appel-

lant may have an opportunity to take such steps

as he desires prior to the entry of the judgment.

These considerations do not seem to have been

brought to the attention of the examiner of inter-

ferences when he rendered his decision denying the

motion to set aside the record judgment.

In view of these considerations alone, the decision

of the examiner of interferences is reversed.

O. C. BILLINGS,

Acting Commissioner. '

'

August 8, 1907.

By direction of the Commissioner:

Very respectfully,

W. F. WOOLARD,
Chief Clerk.
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Nathan C. MerriJl,

c/o F. G. Dieterich,

WasiLington, D. C.

Edward B. Peirce,

c/o Gardner W. Pearson,

Hildreth Bldg.,

Lowell, Mass,

Charles R. Jordan,

c/o T. W. Fowler,

Washington, D. 0.

John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504 Merchants Trust Co. Bldg.,

Los Angeles, California.

Room No. 263. Paper No. 22.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

^- C- 0. August 15, 1907.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. CILEK.
Wall Beds.

U. S. PATENT OFFICE,
INTERFERENCE DIVISION,

AUG. 15, 1907.

MAILED.
In view of the decision of the Acting Commis-

sioner rendered Atigust 8, 1907, the judgment dated
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June 10, 1907, is vacated, and the case is set dowTi

for final hearing-, under Rule 180, on September 16,

1907, at 11 A. M.

H. E. STAUFFE'R,

Acting Ex'r. of Intfs.

Paper No. 23.

September 16, 1907. M. A.

In the United States Patent Office.

•MERRILL vs. PEIRCE vs. JORDAN vs. CILEK.

Patent Interference No. 26,778.

Wall Beds..

A'pplication of Nathan C. Merrill filed October 3,

1906, No. 337,197.

Application of Edward B. Peirce filed August 20,

1906, No. 331,389.

Application of Charles R. Jordan filed May 19, 1906,

No. 317,692.

A'pplication of John Cilek filed November 15, 1905,

No. 287,426.

Mr. F. Gr. Dieterich, Attorney for Merrill.

Mr. Gardner W. Pearson, Attoimey for Peirce.

Mr. T. Walter Fowler, Attorney for Jordan.

Messrs. Townsend, Lyon, Hackley & Knight, At-

torneys for Cilek.

This case comes up for final hearing under the

provisions of Rule 130.

Im the early prosecution of the interference, Jor-

dan made a motion to dissolve on the ground that

the issue was not patentable. He now urges the
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same aUeged anticipations as bai^s to the allowance
of the claims to any of the parties.

Under the provisions of Rule 130, a partv may
urge the non-patentability of a claim to his oppo-
nent provided the same reasons advanced do not
apply alike to his own case. Jordan's allegations
as to non-patentability of the issue to anv of the
parties clearly do not fall within the provisions of
the rule, and therefore he cannot now urge them as
a matter of right.

Jordan has also asked for a reference of the case to
the Commissioner under the provisions of Rule 126,
if, in the opinion of the Examiner of Interferences,'
the issue is not patentable. A& previously pointed
out, the patents which Jordan now advances as an^
ticipations of the issue were before the Primary Ex-
aminer on a motion to dissolve. As stated in Benet
and Mercie vs. McClean, 97 0. G. 1595:

"The rule provides a way in which an inter-
ference may be terminated Avhen newly discov-
ered references or reasons show the issue to be
not patentable; but it would require very un-
usual circumstances to warrant action under
Rule 126 where aU the facts were fuUy consid-
ered by the Examiner before pronouncing the
issue patentable."

No unusual circumstances have been pointed out in
this ease and the request for a reference under Rule
126 IS accordingly denied.

No reason why judgment should not be rendered
imder the order to show cause issued March 8, 1907,
having been presented, priority of invention of the
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subject matter in issue is awarded to John Cilek, the

senior party.

Limit of appeal November 6, 1907.

W. W. BOUGHTON,
Acting Examiner of Interferences.

October 17, 1907.

Eoom No. 263. Paper No. 24.

DEPAETMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

M. A. October 17, 1907.

No. 26,778.

Before the Examiner of Interferences.

In Re Interference MERRILL vs. PEIRCE vs.

JORDAN vs. OILEK.
WaU Beds.

U. S. PATENT OFFICE.
OCT. 17, 1907.

MAILED.
Enclosed please find copy of decision this day ren-

dered in the aibove entitled interference.

FAIRFAX BAYARD,
Examiner of Interferences.

MERRILL vs. PEIRCE vs. JORDAN vs. CILEK.

1. Nov. 20, 1906. Declaration; Statements due

Dec. 18/06.

Statement of Jordan,

Letter to
"

Motion by Pierce for exten-

sion of time for filing

Statements,

2. Dec. 10, 1906,

3.
ti

11, -

4 a a n
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^' " 14, " Motion granted prelim, state-

ments due March 1, 1907.
6. '* 26, " Statement of Merrill.

7. " 27, '' Letter to

8. Feb. 23/07. Statement of Peiree.
9. '' 25/'' Letter to

10. Mar. 8, " Order for all junior parties to

to show cause April 8, 1907.
11. April 1st, " Motion by Jordan for dissolu-

tion.

12. " 8, " Brief for " in support

of motion.

13- " 19, " Motion transmitted to P. E.

Judgment susp'd L. A.

Apr. 26/07.

14. June 5, " Decision of Pri. Exr. denying

motion to dissolve.

15. '' 10, " Decided in favor of Cilek. L.

A. July 1/07.

16- " 13, " Motion by Jordan to set aside

judgment.

17. July 10, " Motion by Jordan to reopen

denied L. A. July 29/07.

18- " 13, " Appeal by Jordan on motion.

19. " 15, " Notice of hearing.

20. Aug, 8, " Comm'r decision (see endorse-

ment on paper No. 18

(Rule 130).

21- " 9, " Notice of decision.

22. " 15, " Judgment of Jime 10/07 va-

cated. Final hearing Sep.

16/07.
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23. Oct. 17, 1907. Decided in favor of Cilek. L.

A. Nov. 6/07.

24. " " " Letter transmitting decision.

25. Nov. 4, " Appeal by Jordan to Board.

26.

27.

28.

29.

30.

INTERFERENCE NUMBER,
26,778. 1907

284
APPEAL

to the

EXAMINERS-IN-CHIEF.

No. 795/A.

Charles R. Jordan

of

County of

State of

Apartment Wall Furniture

Rec'd Nov. 4 ,1907

Petition
u u ,190''

Cash/$10 Nov. 4 ,1907

Cert. Dep. ,190

Circular ,190

Associate Attorney Attorney, T. W. FOWLER,
City

EXAMINERS-IN-CHIEF,

NOV. 8, 1907.

U. S. PATENT OFFICE.
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Appeal No. 795. Paper No. 1.

Reasons of Appeal.
$10.00 RECEIVED

:

NOV. 4, 1907. H.
CHIEF CLERK U. S. PATENT OFFICE.

In the United States Patent Office.

Interference No. 26778.

Before the Examiners-in-Chief.

In Re Interference, N. C. MERRILL vs. F. B.
PIERCE vs. JOHN CILEK vs. CHAS R
JORDAN.

To ih% Commissioners of Patents,
Sir: I hereby appeal to the examiners-in-ehief

from the decision of the examiner of interferences in
the matter of the interference, No. 26,778, between
my application for letters patent for an improvement
in Apartment Wall Furniture, and the applications
of N. C. Merrill, E. B. Peirce and John Cilek, in
which a priority of invention based upon the record
of of this cause was awarded to said John Cilek.
The following are assigned as reasons of appeal:
1st. That the decision of the examiner of inter-

ferences, dated October 17, 1907, is contrary to the
record.

2nd. That the said decision of the examiner of in-
terferences is contrary to law.

3rd. That the examiner of interferences erred in
holding and deciding that no reason why judgment
should not be rendered under the order to show cause
issued March 8, 1907, has been presented.
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Signed at Washington, D. C, this 4th day of Nov.

1907.

CHARLES R. JORDAN,
By T. W. FOWLER,

His Attorney.

2-201.

Appeal No. 795. Paper No. 2.

Paper Notice of Hearing.
Address only

The CommiBsioner of Patents,

Washington, D. C.

Copy.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

November 8, 1907.

Sir:

The case of Merrill vs. Peirce vs. Jordan vs.

Serial
Cilek (Intf.) No. 26,778, will be heard by the

Commiaaionef
(Examiners-in-Chief) on the 17th day of January,

1908.

It is the first case on the assignment for that day.

rcii

The hearings will commence at (one) o'clock, and

as soon as the argument in one case is concluded the

succeeding case will be taken up.

If any party, or his attorney, shall not appear

when the case is called, his right to an oral hearing

will be regarded as waived.

The time allowed for arguments is as follows

:

Ex parte cases, thirty minutes

;

Motions, thirty minutes, each side

;
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Interference appeals, final hearing, one hour each
side.

By special leave, obtained before the argument is

commenced, the time may be extended.

The appellant' shall have the right to open and con-

clude in interference cases, and in such case a full and
fair opening must be made.

Briefs in interference appeals must be filed in ac-

cordance with the provisions of Rule 147.

Respectfully,

E. B. MOORE,
Commissioner of Patents.

To Nathan 0. Merrill,

c/o F. G. Dieterich, Atty.,

602 F Street,

Washington, D. C.

To Edward B. Peirce,

c/o Gardner W. Pearson, Atty.,

Hildreth Building,

Lowell, Mass.

Charles R, Jordan,

c/o T. W. Fowler, Atty.,

818 F Street,

Washington, D. C.

John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504 Merchants Trust Bldg.,

Los Angeles, Cal.
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Appeal No. 795. Paper No. 3.

Decision.

Appeal No. 795.

U. S. Patent Office, February 4, 1908.

Before the Examiners-in-Chief, on Appeal.

In the Matter of the Interference Between the Appli-

cation of NATHAN C. MERRILL, Filed

October 3, 1906, the Application of EDWARD
B. PEIRCE, Filed August 20, 1906, the Appli-

cation of CHARLES R. JORDAN, Filed

May 19, 1906, and the Application of JOHN
CILEK, Filed November 15, 1905.

Interference No. 26,778.

Improvement in Wall Beds.

Mr. T. G. Dieterich, for Merrill

;

Mr. Gardner W. Pearson, for Peirce

;

Mr. T. W. Fowler, for Jordan;

Messrs. Townsend, Lyon, Hackley and Knight, for

Cilek.

The issue is

:

"1. In an apartment having an opening through

the wall, a reversible structure having centrally lo-

cated pivots at top and bottom, turnable in central

supports in said opening, a bed, and articles of orna-

ment and use carried upon opposite sides of the struc-

ture.

"2. A wall attachment for apartments and the

like having a door opening consisting of a reversible

door or structure centrally located within said open-

ing, pivots at top and bottom forming a vertical axis

about which it is turnable, a foldable bed or couch
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carried upon one side of said structure and other
articles of furniture carried upon the opposite side,

said structure being turnable to expose either face
within the room.

"3. In a wall bed, an opening in the wall, a
framework centrally pivoted at top and bottom and
adapted to revolve therein, combined with a bed so
hung on one side of the framework that it may be
raised to a vertical or dropped to a horizontal posi-

tion, and an article of wall furniture fixed to the
other side of the framework."

This is an appeal by the party Jordan from a de-

cision of the examiner of interferences awarding
priority of invention to Cilek, the senior party, on
the record.

Inasmuch as there appears to be no error in the

decision thus awarding priority of invention to Cilek,

the decision appealed from is affirmed.

We have been asked to make a recommendation

under the provisions of Rule 126 but as we do not

find sufficient ground for holding that the iisue is

not patentable we decline to make the requested

recommendation.

Limit of appeal is February 24, 1908.

T. G. STEWARD,
L. H. CAMPBELL,
JOHN B. MACAULEY,

Examiners-in-Chief.
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2-202.

Appeal No. 795. Paper No. 4.

Notice of Decision.

Copy.
All communications should be addressed to

"The Commissioner of Patents,
Washington, D. 0."

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

Washington, D. C, , 190—.

Nathan C. Merrill,

c/o F. G. Dieterich, Atty.,

Washington, D. C.

Edward B. Peirce,

c/o Gardner W. Pearson, Atty.,

Hildreth Bldg.,

Lowell, Mass.

Sir:

Inclosed find copy of decision this day rendered

by the Examiners-in-Chief in the es parte case of

interference

Merrill vs. Peirce vs. Jordan vs. Cilek, No. 26,778.

E. B. MOORE,
Ft Iv ALLEN

Commissioner of Patents.

Charles R. Jordan,

c/o T. W. Fowler, Atty.,

Washington, D. C.

John Cliek,

c/o Townsend, Lyon, Hackley & Knight, Attys.,

504 Merchants Trust Co. Bldg.,

Los Angeles, Cal.
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1907.

CONTENTS:
1. Eeasons of Appeal Nov. 4, 1907.

2. Hearing Friday Jan. 17,/08, 1 P. M. No. 1.

3. Decision (Copy to Attys.) Feb. 4, 1908. L. A.

Feb. 24, 1908.

4. Notice of Decision Feb. 4, 1908.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

116,529/11
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26778.

1906.

ATTORNEYS.
Nathan C. Merrill,

c/o F. G, Dietericli,

City.

Edward B. Peirce,

c/o Gardner W. Pearson,

Hildreth B'l'd'g.,

Lowell, Mass.

Charles R. Jordan,

c/o Geo. H. Strong,

San Francisco,

Oal.

c/o T. W. Folwer,

City.

John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504 Merchants Trust Co. Bldg.,

Los Angeles,

Cal.

116,529/11

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall & Steams

Co. vs. Murphy Mfg. Co. Compl. Exhibit "J." H.

M. Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Complainants' Exhibit *

' J.

"

Received Mar. 15, 1912. F. D. Monckton, Clerk.
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[Complainants' Exhibit **K."]

MURPHY CONCEALED WALL BED
Murphy Manufacturing Co.

919 O 'Farrell St, San Francisco

Showing entrance to closet with bed partly open.

[Endorsed]
:
No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &
Stearns Co. vs. Murphy Mfg. Co. Compl. Exhibit
''K." H. M. Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals
for the Ninth Circuit. Complainants ' Exhibit "K.

"

Received Mar. 15, 1912. F. D. Monckton, Clerk.
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[Defendants' Exhibit No. 1.]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &
Stearns Co. vs. Murphy. Deft. Exhibit 1. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 1. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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110.176,792

A. J. KRATJSSMANN.

WODOW-SASH.
Patented May 2, 1876.

SF-.c..! ^_

Wttmfses Inrenijor
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United States Patent Office,

ANDREW J. KRAUSSMANN, OF NEW YORK, N. Y., ASSIGNOR TO HIMSELF
AND CHRISTIAN WILLIAM ZWISLER, OF SAME PLACE.

IMPROVEMENT IN WINDOW-SASHES.

Specification formiog part of Letters Patent No. 176,793« dated May 2, 187C ; application filed

March 16, 1876.

!to all ichom it may concern

:

Be It kuowii that I, Andrew J. Krauss-
MANN, of New York city, in tlie county aud
State of New York, have invented a new and
Improved Widow-Sash, of which the follow-

ing is a specification :

Figure 1 is a face view, partly in section, of

inj' improved window-sash. Fig. 2 is a hori-

zontal section of the same, taken on the plane
of the line c c. Fig. 1.

Similar letters of reference indicate corre-

81>onding parts in all the figures.

This invention relates to an improvement
on that kind of window-sashes in which the
sliding sash is constructed in two parts or of

two frames, and in which the inner frame is

pivoted in the outer, while the outer frame
slides in the usual manner.
The invention consists in combining with

the inner of such frames a locking device
whereby the two frames can be conveniently
connected with and disconnected from each
other, all as hereinafter more fuHy described.
The letter A in the drawing represents a

suitable window case or frame. B is the slid-

ing frame of the upper sash, and C the slid-

ing frame of the lower sash, said frames being
arranged to slide up and down in the casing
in the ordinary or suitable manner. Within
the sash-frame B is pivoted, by vertical pivots
o a, an inner smaller frame, D, which coutains
the glass pane or panes, and constitutes the
sash proper. The rails or sides of this frame
D are rabbeted, as indicated in Fig., 2, to close
against the rabbeted sides of the outer sash-
frame, and thus make the window tight when
closed, b is a spring-catch by which the in-

ner frame D may be locked to the outer sash-

frame. This spring-catch h is placed in a

groove formed in the outer edge of one of the

sides of the inner frame D, and engages into

a corresponding mortise cut into the sash-

frame B, as shown in Fig. 1. The knob of

the spring catch b extends through a slot of

the grooved i)art of the frame D in such man-
ner that it will be readily accessible to any
person desiring to open the frame D. The
spring-catch b will automatically lock into the

mortise of the frame B whenever the inner

frame D is closed, while when the inner frame
is to be swung open, it is only necessary to

draw the knob of the catch and withdraw the

latter from the mortise in the frame B. When-
ever the upper sash is raised and the lower
sash lowered, and the catch b is withdrawn,
the swinging frame D can be swung open, as

indicated, and the window can then be washed
from both sides. When the lower sash-frame
C is also provided witli a pivoted frame, D,
the catch b is also applied to such lower sash-

frame D.
I claim as my invention

—

In combination with the mortised sliding

sash-frame B and inner pivoted frame D, the

locking device i>, placed in a groove of the

frame D, and provided with a knob which

passes through a slot of said inner frame D,

all substantially as herein shown and de-

scribed,

ANDREW J. KRAUSSMANN.
Witnesses:

Ernest C. Webb,
F. V. Briesen.
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[Endorsed] : No. 15,293. In U. S. Circuit Court,

Nortliern Distrir-t of California. Marshall &
Stearns Co. vs. Murphy. Deft. Exhibit 2. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 2. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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United States Patent Office,

DANIEL J. WAUGII, OF ST. LOUIS, MISSOURL

WINDOW-SASH-

^ «f T^etters Patent No. 632,763, dated September 12, 1 899

SVTSCIFICATION forming part of Letters raien

.pplioatloBfiledre..ua..25^898.B,rial.o,671,e03.
.NcoaeU

•„(,// whom if maijconrerii:

Be it knoNvn that L Daniel J-. Waugh a

itlenof the United States, resi<3iu{? at St

Ssta e of Missouri, have nn'^^'^^cer-

S e^aud useful Improvements n>Wu-

Kw" ishes. of which the following is a full,

Sr and exact description, reference being

;S to the accompanying drawings, forming

'S^inv^Uon relates to improvements in

vim nv -sashes- and it consists in ihe nove

om
aionandarrangementsofpart.s,aswill

ri'ereinafter more particularly described.

Mid pointed out in the claim.

lu the drawings. Figure 1 is a plan view ot

Jash constructed according to my invent on

nie window -frame being shown m/otted

nes Fi- 2 is a transverse horizontal see-

on taken on line X .r of Fig 1. Fig. 3 is a

riical section of a portion of the l^er P^^^^^^

of the sash, and Fig. 4 is an enlarged section

similar to that shown m Fig. 4.
„...„,.*.

The object of my invention is to construct

a i ndow-sash in such a manner hat he

same can be turned when desired to bring

^outside of the glass forming a Pf^ o^he

sish in a position to be easily and conven-

ently cleaned from within the room and fnr-

her provide means for thoroughly excludinj

£,' water, and the like, ^^^^^^^^^'J^^l^,
essary where hinged or movable parts are

''nSy stated, the invention consists of an

outer sliding frame which is guided in the

usual channels of an ordinary window-frame

a movable frame located with n the sliding

frame, the «pper and lower rails of
^^^f^'^

pivoted or hinged, respectively, to the upper

and lower rails of the outer «l'^-\"g/;j°^!'„f]

, a point midway between the ends of the said

rails weather-strips forming jambs located

on either side of the inner frame andsecnred

to the outer frame, the strips on one side be^

ing located opposite those on the other side

Harder to allow the inner frame, and conse-

sequently the glass corned thereby, to be

turned, a short .strip hinged to each of the

horizontal extensions of the outer weather

strip and forming a <'ontmuation thereof
,
a

clip secured to the upper and lower lails ot

the innor liM.ue and cooperating with each ot

iS Lh linps and provided with the usual op-

fosUelv-focatrd vSical channels or grooves

^

'^h^tth "^fMcr:mbodies ^y-ventio"

comprises an outer frame which is adapted 60

to slide within the gloves 2 of tlie ^V'^^^^
fromfi 1 in the usual manner, ana secureu

iXn anS to the upper and lower members

? nf thft same midway between the \erticai

itbfrsl a« socket^ 5 -hlch rece.ve tU. 6s

nrniectinc pins 6 secured to the upper anu

Kir iSfs or members 7 of the inner mov-

able frame 8, which are also located midway

between the Vertical members U of said mov-

able frame By this construction and ar- 70

Ja^gement of frames the inner frame can be

turned independent of the outer frame to a

msitlon to bring the outside surface of the

&'a To, carried by the same, in easy and con^

f-enient reach of the operator fjom within the 75

r^om as shown in dotted lines. Fig. 2, tnns

dirensin- with all kinds of appliances or

Xports in order to reach either side or sur-

face of the glass. , g

In order to accomplish the result above bo

stated and at the same time Provvde a per

feet weather-proof sash, I efP^^y ^^X?Ss
struction and arrangement of weather-atnps

"^s"ecSredSgtheinneredgeof the vertical 85

membersTand'to the upper and lower mem-

hAr<i S are strips 11, one half of which is 10

Sed on one side of the hinged inner frame

^nd the other half on theopposite side of said

?rami^ sufficient space beinl left between the 9°

opposite ends of the strips 11 in order to per-

^t the inner frame to be turned as before

rted.' Twill thus be seen that in order

allow for the free operation of said inner

?Jime a snace will also be left between the 95

upTer and lower rails or members 01 the two

frames which would allow air, dyt, and the

likX enter the room. This objection I over-

come by the construction now to be descr^l>^^;

Sfnged to the ends of the upper and lower 10

striDS 11 on the outside of the inner hinged

fame, are short strips 12 of a length suffi-
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ciciuto cover tlio spaco between the oi)po.sil,e
ends of the ,strii)s ]], ;ind «eciiro(l to llio up-
per and lower meiiibers 7 of the inner ii!(,v-

able frame are angular clips i;f,!oaviii{^'sp;'.c'es

5 14 between the said members njid ends of
said clips which loosely receive tlie free ends
of the shod strips 11. Tims it will be seen
that when tJie inner frame carrying llic glass
is turned the short strips will also be turned

ro ormovedsiinultaneously,and when tills frame
is completely closed all space between tlie
ends of the lixed strips wliich permits of the
free operation of said frame is conipletolv
closed automatically,

15 In carrying out my invention I employ or-
dinary rubber weather-strips in addition to
that described and shown Wherever it is
necessary.

It is to be further observed that if desired
20 the inner frame can be opened any distance

to permit of a sufficient amount of air into
the room.
Secured to one of the vertical members of

the inner frame is a turn-latch 15, which co- i

25 operates with a keeper 10, secured to the ad- I

jacont vertical members of tlie outer fim
for locking the said inner frame to the cli
frame.
Having fully described my invention, a lii

I claim is

—

A window-sash comprising an outer sli^ n
fnime, an inner frame hinged centrally win
said outer frame, strips secured tothevertjii
and horizontal members of the outer frajc
on either side of the inner frame to pen!
the same to bo turned, short strips hinge t
the ends of the strips secured to the upe
and lower members of the sliding frameoi
tlie outside of the inner frame, and clii^sit
cured to the said inuer frame, and coopeit
ing with the free ends of said short stripso
automatically closing all space left when v
inner frame is completely closed snbstn
tially as described.
In testimony whereof I affix my sign.it •.

in presence of two witnesses.

,_.
' DANIEL J. WAT r( J 11

Witnesses:
C. F. Keller,
Alfred A. Mathev.



i'.s. Murphu Mdinifdcfiirhifj ('o)ii ixiiiji ct al 623

[Defendants' Exhibit No. 3.]

[Endorsed] : No. 15,293. In U. S. Circ-uit Court,

Xurthern District of California. Marsliall &

Stearns Co. vs. :\ruiphy. Deft. Exlnl)it 3. H. M.

Wright, Master.

Case No. 2117. U. S. Circ-uit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 3. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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ELIAS HINES, OF PEORIA. ILLINOIS.

DOOR.

SPECIFICATION forming part of Letters Patent No. 532,201, dated January 8, 1895.

Application filed May 31, 1894. Serial So. 513,032. (No model.)

U whom it may concern:

,it known that I, Elias Hines, a citizen

leUnited States, residing at Peoria, in the

ity of Peoria and State of Illinois, have

nted certain new and useful Improve-

ts in Doors; and I do hereby declare that

following is a full, clear, and exact de-

)tion of the invention, which will enable

rs skilled in the art to which it appertains

lake and use the same,

his, invention relates to improvements m
s and of that class of doors which are or-

krily used at all outside entrances to pub-

ir other buildings and known as storm

fs-
. . -J

he object of the invention is to provide a

r of an entirely new construction and so

le and hung as to beswun;? with verylit-

jffort, and furthermore, tke object js to

Fide a door which will not and cannot be

Qed by wind or by strong drafts passing

)ugh the buildings.

I'dmarily doors for public buildings are

vy and cumbersome and require a very

at effort to open them for the reason that

)ug springs must be used so that the wind

not open them.

a the drawings presented herewith. Figure

^presents a perspective view of the door

wing the mode of hanging same. Fig. 2

t plan view of the door stowing its posi-

1 in the doorway and direction in which

wings. Fig. 3 is a plan view of a modi-

l form of door embodying the same fea-

es above described.

^. represents the door as placed within the

jning in the casing B. This device is com-

ied of two wings C and D which are joined

;ether to form a single rigid door. The
wings C and D overlap at their adjoining

rtions and form the shoulders G and IL

the top and bottom of the door thus to'rmed,

is E and F respectively are inserted ver-

ally. These pins form pivots for.the door

swing upon; the pin E being socketed in

e top of the casing B and the pin F in the

or. A coil spring E' surrounds the pin E,

e end being suitably attached to the door

id the other end to the casing. A similar

iring F' may also be placed on the lower pin

,if desired.

A stop I may be fastened to the casing or

Ithe floor to limit the swing of the door
I _ . .. « 1 _ _ a Ji.;*—

The upper half of the wings C and D may 55

be supplied with glass if desired and the

lower portion with paneling as in other doors.

The door may also be made with an entirely

plane surface as shown in Fig. 3, i. e., with

no offset as, has been described, as it is not 5o

absolutely essential.
, . .,

The advantages of this door is the ease

with which it is made to swing on its pivots.

The weight of the door being evenly dis-

tributed on either side of the pivots, it is very 65

evident that the force or pressure required to

swing the door will be quite small, and for tlie

same reason, the spiral spring need not be ot

great strength. When a person enters the

door he takes the right hand side. This he 70

will naturally do, as the right hand wing on

either side is set back from the left side.

Two persons passing in opposite directions

will therefore assist each other in opening the

door. , . .

^^

In ordinary doors hung on hinges at one

side, the springs are made stronger than nec-

I essary for the closing of the door, in order

' to withstand strong winds as hereinbefore

stated, and they have been known to inflict 80

serious injuries on persons who were too slight

to manage them. In view of this, then, the

door described herein has another advan-

tao-e—the door being mounted on the central

pivots as it is, a gust of wind striking it has 85

no effect since it must strike the entire sur-

face of the door. Thus the pressure on one

side is neutralized by the pressure on the

other side.
. ^. , ,

Having thus described my invention, what 90

I claim as new, and desire to secure by Letters

PfltGDt is

—

The combination, in a door, of the two wing

.

sections C and D overlapping and joined at

their adjacent edges whereby each of said 95

sections is parallel with but out of line with

its neighbor for the purposes set forth, pivots

E and F mounted in the top and bottom of

the door at the juncture of the said wing sec-

tions, and the spring E' surrounding one of 100

the said pivots substantially as set forth and

described.
.

In testimony whereof I affix my signature in

presence of two witnesses,
^^^^^^^^^^g

Witnesses:
C. Johnson,
A TTl^.TTTTT.KV. ^^^^mk,



628



i?.s', Mid-j)]/// M(iiii(factiiriii(j Coiiipcuii/ et al. 627

[Defendants' Exhibit No. 4.]
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Stearns Co. vs. Murphy. Deft. Exhibit 4. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 4. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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NiTED States patent Office.

SRT WILLIAM SEMPLE, OF TORONTO, ONTARIO, CANADA, ASSIGNOR OF

ONE-HALF HIS RIGHT TO GEORGE A. SHAW, OF SAl^IE PLACE.

IMPROVEMENT IN DOORS.

Siiecificatioii loiiiiiiij; i
,art of Letters Patent No. 203,202, dated April :W, 1678; application filed

October 18, 1877.

U irhom it Difiji concern :

s it known tliat I, Pvcibeut William Sem-

of the city of Toronto, in the eoiinty of

[, in the Province of Ontario, Canada,

lanical en,uineer, iiave invented certain

and nseful hn])roveinents in Doors, which

•ovenients are fnlly set forth in the follow-

specilication and accompanying- drawing,

y invention rehite.s more particnlarly to

niproved form of (hior-stop, so arranged

,
while permitting the door to be opened

le inside in the ordinary way, it will, when

lired, permit the door to open in the op-

te direction.

y invention consists of a movable stop

iled into two parts, which parts are hinged

therwise fastened to the sills of the jambs

iieh nuvnner that, when a certain pressure

)rought to bear on the stops, they wdl

ig out of place clear of the door-opening.

)ne of these stops the door is hinged, and

igs freely in either direction. The stops

held in place when the door is shut, or

lU the door is opened to the inside, by a

ug-bolt, latch, or other suitable contriv-

B that will permit the passage of the stops

;\-ard when a given pressure is applied to

inside face of the door. The limit of ac-

i of the bolt or latch may be varied to suit

umstances.
he obiect of my invention is to pro\ide a

r which, while retaining all the advantages

ipening to the inside on ordinary occasions,

V, on extraordinary occasions, be opened

ward, to permit a large or excited number
people to pass out quickly, as in railway-

s, public halls, churches, &c.

n the accompanying drawings. Figure 1 is

ont view of a car-door, (shown as closed,)

which my improvements are embodied.

;. 2 is a view of the same door when opened

the outside. Fig. 3 is a sectional plan, with

door closen; and Fig. 4 is a sectional plan

loor shown open on both sides. Fig. 5 is a

ail view of stop.

V is the frame of a car, but which, for the

[•pose of illustration, may represent the wall

a house or other structure in wliich doors

are used. B is the door, in this case made in

a single flap, but which may, with equal ad-

vantage, be made in two or more flaps, as de-

sired. C C are the door-stops hung to the

iambs D D by hinges D', which hinges per-

mit the stops'to swing outward oidy.

The stops may be supported upon the jambs

in several ditt'erent ways, ami be movable

without the use of hinges, as by pivoting

them at the bottom and top. The door is

hinged to the stop C with hinges E, m order

that it may swing in either direction. The

stops are secured in place for the ordinary use

of the door that is to open inward l)y a spring-

bolt, or any other suitable contrivance which

can be adjusted to hold the stops tirmly in

place uiitii a certain tixed pressure is brought

to bear on the door.

Ill the case of the spring-bolt, the spring is

arranged to yield at the given pressure, and,

the bolt receding, allows the stops and door to

fly outward.
"

Doors constructed according to my inven-

tion will be found of great value on railway-

cars and road vehicles, which, from the nature

of things, are constantly liable to, and fre-
'

quently subject to, accidents in which num-

bers of lives are lost through people closing

the doors in their hurry to escape.

In public halls, churches, theaters, &c., doors

constructed on my model would be of great

advantage, as they could be used to open to

the inside until occasion required them to be

opened to the outside—a door opening to the

inside being always i)referable.

I claim as my invention

—

The combination, with a door arranged to

swing inwardly and outwardly, of the swing-

ing stops C C, adapted to arrest the ordinary

closing movement of the door from within,

and to give way outwardly to extraordinary

pressm-e from within, substantially as shown

and described.

R. W. SEMPLE.

Witnesses

:

Geo. a. Aied,
L. Whitehead.

V
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No. 15,293. lu U. S. Circuit Court

Northern District of California. Marshall &
Stearns Co. vs. Murphy. Deft. Exhibit 5. H M
Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals
for the Ninth Circuit. Defendants' Exhibit 5 Re
ceived Mar. 15, 1912. F. D. Monckton, Clerk
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United States Patent OFi« ce.

BENJAMIN F. WISE, OF ST. LOUIS, MISSOURI, ASSIGNOR OP TWO-THIRDS TO
SCOTT HORNER, THOMAS J. WARr>. AND WILLIAM H. HARTLEY, OF SAME
PLACE.

QARBAOE-RECEPTACLE.

SPECIFICATION forming partof Lettere Patent No. 513,628, dated January 30, 1894.

ApplicationfileaFebruary 21, 1893. Serial No, 463,164. (Ko model.)

To all whom it may concern:
Beit known that I, Benjamin F. Wise, of

the city of St. Louis and State of Missouri,
have invented certain new and useful Iin-

S provements in Garbage-Receptacles, of which
the following is a full, clear, and exact descrip-
tion, reference being had to the accompanying
drawings, forming a part hereof.

My invention relates to improvements in a
lo garbage receptacle holder, and consist in the

novel arrangement and combination of parts,

as will be more fully hereinafter described
and designated in the claims.
The object of my invention is to construct

15a garbage receptacle holder secured upon one
side of a swinging-gate forming a part of the
fence, and is especially designed for use in

cities where garbage collection is made at
regular intervals.

30 In the drawings: Figure 1 is a detail ele-

vation of the inner side of the fence, showing
the swinging gate and parts thereof in posi-

tion. Fig. 2 is a detail transverse sectional
view taken through the gate and adjoining

35 parts, with the gate turned half open. Fig.
3 is a detail vertical section taken through
the gate and garbage receptacle holder. Fig.
4 is a sectional view showing the pivotal con-
nection between the top of the gate and the

30 fence.

Referring to the drawings: 1 indicates a
fence preferably constructed of tongued and
grooved lumber and having a base-board 2

and a top strip 3 to hold said boards in align-

35 ment intermediate of the top and bottom of
said fence and at any point in its length is a
rectangular opening 4, in which is centrally
and vertically pivoted a gate 5 having metal-
lic angle strips 6 along its upper and lower

40 edges.
Intermediate of the length of the angle

strips 6 projecting upwardly from the upper
strip and downwardly from the floor strip, are
pivots 7 having base flanges 8 adjacent the
strips 6, said pivots 7 having bearings in the
liorizontal plate 9 of angle irons 10 secured
to the fence above and below the gate as par-
ticularly shown in Figs. 1 and 3. The gate 5
at one side and upon the inner sida of the
lameis provided with a hasp 11, and the fence

60

65

70

1 adjacent the gate 5 is provided with a bolt

12 these parts being provided in order that
the gate may be locked from the inner side
of the fence to prevent entering through the
same from the outside. The opposite side of 55
the door is provided with an ordinary door
latch 13 with knobs upon each side of the
gate. It will be seen from th« description
that the gate is centrally pivoted and there-
fore turns on its axis, and if a complete revo-
lution is made the bars located within the
yard and upon said gate are alternated to the
alley or passage back of the yard.
Secured upon what is normally the inner

side -jf the gate 5 is a holder T4, which con-
sists of a bottom plate 15 preferably con-
structed of the form shown in Fig. 2 and pro-
vided with a number of elongated openings
or slots 16 which allow the drainage of the re-

ceptacle located upon the same if it overflows.
Said plate 15 has a back strip 17 preferably
formed integral therewith and secured to the
gate and projectingupwardly from said back
strip 15 are two vertical bars 18, which are
secured to said gate 5 in any desirable man- 75
ner and providing an additional support for
said holder.
The plate 15 is provided with an opening

19 in its forward edge by means of which the
hand can be inserted to engage the bottom So
of the receptacle in order that it may be lift-

ed out of the holder. Projecting around said
plate 15, upon both sides, and from the edges
of the slot opening 19, are vertical walls 20
which are provided with a number of open- 85
ings 21 as shown in Figs. 1 and 3, said wall
being secured to said plate in any desirable
manner and adapted to prevent the recepta-
cle from being inadvertently knocked off of
the plate 15.

Premising that the garbage is collected at
stated intervals, as is the case in the appli-
cant's place of residence and that said collec-
tions are made on every day and at about a
certain hour, the resident of the property 95
about the time the collector is expected goes
out and unbolts the gate and leaves the same
in this condition until the collector has re-
moved the garbage. The driver of the gar-
bage waeon onens the cate 5 bv mfinns nf tliA m

90
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knob of the latlli 13 upon the outer side of

the eate and swings the same entirely around

and removes thl^ contents of the receptacle

and replaces it ou the holder and then reverses

c the gate into its normal position, and the resi-

dent can again bolt the gate, thus securing

the entrance against intruding by outsiders

and preventing the stealing of the receptacle.

The holder can be made from any desired

lo metal, and preferably painted in order that

the action of the liquid will have no effect

upon the same.
.

Having fully described my invention, what

I claim is

—

^ , r, u
ic 1 An improved garbage receptacle holder

comprising a gate centrally pivoted within an

opening in the fence said gate having metal-

lic angle strips along its upper and lower

edges, and said holders secured to one side

2 thereof, substantially as set forth.

2 An improved garbage receptacle holder

comprising a gate centrally and vertically

pivoted within an opening in a fence, angle-

strips secured near the upper and lower edges

2 5 of said gate, oppositely projecting pivots se-

cured to said strips intermediate of the wiUtn

of said gate, said pivots engaging in bearings

provided by angle-irons secured to the fence

at the edges of said opening, and said holder

30 secured to one side of said gate, substantially

as set forth.
. 1 u n

3. An improved garbage receptacle holdei

having a gate centrally and vertically pivoted

within an opening in the fence, a holder se-

cured upon one side of said gate, said holder 35

comprising a horizontal plate having slots

therein for the drainage of liquids overflow-

ing from the receptacle located thereon, said

plate having upwardly projecting supports

secured to said gate, and an opening in the ^o

forward edge of said plate for the admittance

of the hand to engage the under side of the

receptacle for its removal substantially asset

4 An improved garbage receptacle holder 45

hav'in"- agate centrally and vertically pivoted

within an opening in the fence, means for nor-

mally holding said gate with a holder secured

thereto on the inner side of the fence, a latch

for opening said gate from either side of the 50

fence when the lock is removed, said holder

comprising a horizontal plate secured to the

iuner side of said gate and said plate having

walls extending from the gate around its sides

to the edges of an opening provided in the 55

forward edge of said horizontal plate, sub-

stantially as set forth.

In testimony whereof I affix my signature m
presence of two witnesses.

BENJAMIN F. WISE.

Witnesses:
Herbebt S. Bobinson,
Alfred A. Eicks.
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[Defendants' Exhibit No. 6.]

[Endorsed] : No. 15,293. In U. S. Circnit Court,

Northern District of California. Marshall &

Stearns Co. vs. Murphy. Deft. Exhibit 6. H. M.

Wright, Master.

Case No. 2117. U. S. Circ-uit Court of Appeals

for the Ninth Circuit. Defendants' Exliibit 6. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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United States Patent Office,

CHRISTIAN A. SCHMIDT, OP HOBOKEN, NEW JERSEY.

DOOR-CHECK.

SPECIFICATION forming part of Letters Patent No. 321,645, dated July 7, 1885.

Application filed August 8, 18S4. (Ko model, i

'M ivJiom it viay concern:

i it known that I, Christian A. ScirMiDT,

[oboken, in the county of Hudson and

e of New Jersey, have invented a new

Improved Adjustable Door-Stop, of which

following is "a full, clear, and exact de-

ption.

lie object of my invention is to pro\ide a

and improved stop for hoUlinj; doors

ningin* frames in a certain position, but

nitting tliom to pass if sufficient prtss

is brought to bear on the doors or frames,

eh stop is adapted to be adjusted so as to

lire more or less pressure or power to force

doors or frames past it.

he invention consists in the combination,

1 a spring-bolt, of a slide having wedge-

ped prongs adapted to act on pins or

jections on the bolt, thereby withdraw-

the bolt more or less and regulating its

3W.

:eference is ro be had to the accompany-

drawings, forming part of this specifica-

1, in which similar letters of reference iu-

ite corresponding parts in all the figures,

'igure 1 is an end view of my improved

ir-stop, parts being in section. Fig. 2 is a

gitudinal elevation of the same, parts be-

in section. Fig. 3 is a phin view of the

ered or wedge shaped slitle for adjusting

stop.

'he bolt A, having its upper or outer end

•eled or rounded, is held and gn.ided to

le in the direction of its length, and is

shed outward by a spiral spring, B, ar-

iged to act on the said bolt. The inner or

i'cr end of the bolt is held in a socket, C,

med in a block, C, in whjtch socket a lon-

udinal groove, D, is formed, into which a

1 or stud, E, projecting from the bolt, passes

prevent the said bolt from turning on its

igitudinal axis. From the bolt two oppo-

e pins, F. project, or other projections are

med, which, by the spring acting on the

t, are pressed against the beveled surfaces

he tapered or wedge shaped prongs G of a

ling plate, H, held to .slide on the under or

er side of the plate K, from which the bolt

tjects. The slide H is provided with a

handle, J, which projects through a slot, L, 50

in the plate K. The slide is held between

suitable guides, N, on the under or inner side

of the plate K.
In place of the spiral spring any other

suitable spring can be used for the same pur- 55

po.se.
.

'

^

The above-described device can be used

with any swinging door or frame, and 1 have

shown it used with an exhibiting device, in

which it hohls the hinged frames R after they 60

have been swung past the observer and pre-

vents them from swinging back. When a

door or frame is swung against the bolt A,

the bottom edge of the door strikes the top

of the bolt and forces it down and passes 65

by. the holt being forced up or out as soon

as the door or fiame has passed. If the door

is very heavv, the stop must be so adjusted

that it projects a greater distance above the

bottom edge of the door, thus making it iin- 70

possible for the door, by its weight, to push

down the bolt sufficiently to pass back. If

the door is light, the head of the bolt need

project but slightly above the bottom edge

of the door. If the door is not to be stopped 75

or held Hi all, the bolt A is lowered to such

an extent that the bottom edge of the door

can clear it. AVhen the pins F rest against

the beveled edges of the prongs at or near

the free ends, the bolt is raised or projected 80

as much as possible. By pushing the slide

toward the bolt the beveled prongs, acting

on the pins F, press the same and the bolt

downward. The door can force the pin

downward; but the bolt cannot rise beyond a 85

certain distance above the bottom edge of

the door. I have shown tlie stop below the

door; but it can as well be arranged above the

the door or at the side of the same.

Having thus described my invention,! claim 90

as new and desire to secure by Letters Patent

—

1. The combination,with a bolt, of a spring

acting on the same, and of a wedge-shaped or

tapered slide for adjusting the distance the

bolt is forced out by the spring, sul)Stantially 95

as herein shown and described.

2. The combination, with a bolt, of a spring

acting on the same, pins or other projections
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OB the bolt, and a slide having beveled prongs
resting against 1 be pins, substantially as here-
in shown and described.

3. The combination, with the bolt A,of the
5 block C, forming a socket. C, having a groove,

J), the pin E, projecting from the bolt into
the groove D, the spring P,, surrounding the

bolt, the pins F, and the slide H, provide!
with beveled prongs, substantially as here
shown and d&scribed.

CHRISTIAN A. SCHMIDT.
Witnesses:

Oscar F. Gunz,
C. Sedgwick.

J
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[Defendants' Exliibit No. 7.]

[Endorsed] : No. 15,293. In U. S. Cireuit Court,

Northern District of California. Marshall &

Stearns Co. vs. Mnrphy. Deft. Exhibit 7. H. M.

Wright, Master.

Case No. 2117. U. S. Circ-uit Court of Appeals

for the Ninth Circniit. Defendants' Exhibit 7. Re-

ceived Mar. 15, 1912. F. D. Monekton, Clerk.
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MAKKS SAMUELS, OF NEW YORK, N. Y., ASSIGNOR OF ONE IIALK TO
ANNIE ABRAMS, OF SAME PLACE.

BASE OR SUPPORT FOR FURNITURE.

SPECIFICATION forming part of Letters Patent No. 373,311, dated Novjmbe: 15, 1887.

Application nk-d Mnicli 31, 1887. Serial No. 53H,Ifi5. (Xo model)

> all ivhoDi it maij concern:

Be it known that I," Makks Samuels, a cili-

nofthcUnited States, residing at New York,

the county and State of New York, have in-

inted new and usefnl Improvements in Bases

Supports for Furniture and other Articles,

whicli the following is a speciflcation.

This invention rehUes to a base or support

r furniture and other articles, whereby said

tides are enabled to be easily turned or faced

•out while said base or support remains fixed

stationary.

This invention is set forth in the following

iccification and claims, and illustrated iu the

compauying drawings, in wliich

—

Figure 1 is a section in the plane .r .r. Fig. 2.

ig. 2 is a section in the plane vy //, Fig. 1.

ig. .] is a section in the plane z z^ Fig. 1.

ig. 4 is a section in the plane r r, Fig. 2.

ig. .5 is a plan view of a modified form of base,

ig. G is a section in the plane w w, Fig. 5.

Similar lettersindicatecorrcsponding parts.

In the drawings, the letter A indicates a base

support. A frame or movable portion, B,

adapted to move iu suitable ways or guides

I the base A. The movable portion B is pro-

ided with a pin or pivot, C, engaging a bot-

im side or portion, D, of an object, such as

1 article of furniture.

The article shown in the drawings consists

f a closet, E, and a folding bed, F, adapted

) open or close by swinging about a joint or

inges, G. To steady the article a support

—

ich as a disk, H—is placed about the pivot C
ad between the base A and the bottom D of

le supported article.

The bottom or portion D of the art icle is pro-

ided with a pin or pivot, I, haviug aportion,

[, adapted to travel along a track or way, L.

'he way L luay be made in the shape of a

rack on the base A, as seen in Figs. 3 and i,

r in the shape of a groove in the base A, as

ben inFigs. 5and6. The portion K is shaped
D engage the way L, as seen in Figs. 4 andG.
When the article is turned about the pin C

[1 the direction of arrow 1, Fig. 2, the motion
f the bottom or side I), turning about the pin

\ carries the guide or portion K from the po-

ition shown in full lines in Fig. 3 to the po-

ition indicated in dotted lines in said figure,

he frame B and disk C are also carried by

said motion to the positions shown in Fig. 3

in dotted lines.

In Fig. 3 the dotted lines show the position

of the parts after the part D has been given a 55

quarter turn, or revolved through an arc of

ninety degrees. The folding bed F has thereby

been moved, so that if said folding bed in Fig.

1 had foced a wall said folding bed would now

be in a position to be opened about its pivots 60

or hinge alongside of said wall. Of course, if

desired, the revolution of the portion D may
be continued through an arc of one hundred

and eighty degrees from the position shown in

Fig. 1. If the portion D is moved through an 63

arc of one hundred and eighty degrees, the

guideor portion K, which in Fig. 3 isnear one

extremity ofthe way or track L, will bebronght

near to the other extremity of way L. If the

portion D is moved through an arc of ninety 73

degrees, the action of the way L and portion

K will be such as to move the frame B partly

out of the base A, as seen in Fig. 3 in dotted

lines. This motion will give the article room

to turn in case the base A is near the wall of 75

a room. When the portion D is moved back

to the position shown in Fig. 3 in full lines,

the action of the way L and portion K will

carry the frame B back to the position shown

in full lines in Fig. 3. To secure this motion 80

of the frame B the track or way L is cam-

shaped, as seen in Figs. 3 and 5.

If desired, the free end of the frame B may

1

be provided with rollers for supporting said

free end, and which rollers will allow the frame 85

B to travel easily back and forth.

What I claim as new, and desire to secure by

Letters Patent, is

—

1. The combination, v>\l\i a base, A, having

a cam-shaped way, L, of a movable frame, B, 90

and an object or article, D, connected to the

frame B, and provided with a guide, K, adapted

to engage the way L, substantially as set forth.

2. The combination, with a base, A, hiK'iiig

a cam shaped way, L, of a movable frame, B, 95

and an object or "^ article, D, connected to the

frame B, and provided with aguide, K, adapted

to engage the way L, and a disk or support, H,

interposed between the frame B and the object

D, substantially as set forth. id

3. The combination, with a movable frame,

B, and a base. A, having a cam-shaped way,
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L,UR1 i)i'ovideil with guides for the reception
of tbe movable frame B, of an object or article,

D, counected to the frame B, and provided
with a guide, K, adapted to engage the way L,

5 substantially as set forth.

4. The combination, with a base, A, having
a cam-shaped way, L, of a movable frame, B,
and an object or article, D, made to revolve or
swivel on the frame B, and provided with a

guide, K, adapted to engage the way L, su
stantially as set forth.

In testimony whereof I have hereunto set n
hand and seal in the presence of two subscri
ing witnesses.

.MARKS SAMUP]LS. [r,. s.]

Witnesses:^
,

W. Hauff,
E. F. Kactrnhuber.

PxA



vs. M itiphij M(unifaclnri)i(j Coin/Kiiiij ct al. 643

[Defendants' Exhibit No. 8.]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Nortliern District of California. Marshall &

Stearns Co. vs. Murphy. Deft. Exhibit 8. H. M.

Wright, Master,

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 8. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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United States Patent Office.

M BBUr OUmCN, OK .lAJ.MOA, ASSIONOU TO ANNIE A.iKAMS, OK N15W

YORK, N. Y.

BASE OR SUPPORT FOR FURNITURE, &oC.

SPECinCATION fcmiug pa.t of I^etters Patent No. 389,457, dated Beptembc. 11. 1888.

AppHca.i..,. fiV.l .V..v..n,,„.r 2... 1.87. Sorial No. .r.C.ian. (No ,uo,loU

To all irhom- it may concern:

Be it known that I, Albert (Jrkkn, a citi-

zen of the United States, residing at .lamaica,

in the county of (Juecns and State ot Isew

York, have invented new and nsolul Improve^

nients in r>asesor Supports for Furniture and

otlier Articles, of which the foHowingisa speci-

'^Th?s'iiivention rehitcs to a base or support

for furnituro and other articles, whereby said

articles are enabled to be easily turned or taceil

^
Thi"s invention is set forth in the following

specification and claims and illustrated in the

accompanying drawings, in which—
Fi<-Hre 1 is a sectional side elevation of a base

orsu^pport for an article of furniture, l^ig.

2 is a section in the plane x x, Fig. 1. f'lg- «>

is a partial under plan view, sectioned in the

» plane y y, Fig. 1. Fig. 4 is a partial plan

view, sectioned in the plane :: z, lug. l. f lo-

5 is a section in the plane y y ,
Fig. 4. i^ ig- y

is a view similar to Fig. 1, showing a modih-

cation. Fig. 7 is a partial section in the plane

' ^
Si'milS- letters indicatecorresponding parts.

In the drawings, the letter A indicates a base

or support. A frame or movable portion, b,

is adapted to move in suitable ways or guides

in the base A. The movable portion 1, is pro-

vided with a pin or pivot, C. An object, D-
such as an article of furuiture-is made to turn

about the pin C. The article shown in the

drawings consists of a closet, E, and a foUling

c bed, F, adapted to open or close by swinging

about a joint or hinges, G. To steady the ar-

ticle, a support-snch as a disk, ll-is p aced

about the pivot C and between the base A ami

the bottom D of the supported article.

The bottom or portion D of the article is

provided with a pin or pivot, T, having a por-

tion or attachment, K, adapted to travel along

a track or way, L. The guide or portion K
IS shown as engaging the way L.

When the article is turned about the pin (^

in the direction of arrow 1, Fig. 4, the pin I,

with its attachment, is carried from the posi-

tion shown in Fig. 4 toward the center ot the

A-ay L. The frame B is by this motion e_ar-

1 iell from the position shown in Fig. 2 m fnll

lines to the position there shown in broken

lines The article D moves with the frame B,

so tliat if the article, when in the position

shown i. Fig. 1, should rest against a side or

l.tl of a lU^n the motion of the frame B in 55

he proper direction when the article is turned

about the pivot C can be made to carry the

article D away from the wall a sullicien dis-

Snce to ;naWe the article to turn withou

striking or scraping against he ^vall, while at 6o

the saine time the base A will ^^''^^^ " ^^^at^

ary, so that the tloor or carpet on which the

base \ rests will not be chafed or worn. Ly

Sins rollers or casters at the free end of the

I
Frame B the notion of the frame will be easy, 65

whne at the same time said i;ollers will firmly

' support said free end of the frame

By liaving the article D bear as lightly as

poSble upSn the disk H tliestnunor fnc^^^^^^

produced by turning or swivehng the aiticle 70

will be diminished at the disk li.

The a icle of furniture, D, has its lower end

wall p?ovkled with an orifice through which

The p\vot-pia C passes, so that the lower end

of the article closely hugs or bears against the 75

pia The nterior of tlfe article D is provided

^i^ii a cross-brace, N ^^^^^^^^^^^^Z
above the lower end wall of the aiticle ami

having an attached seat, M, which engages te

upper end portion of the pivot-pm 0, «heie y t>o

bearticleissubstantiallysnpportedandstead-

ed in ts upright position by distinct upper

and lower bearing-points. This is an adyan-

?a<^e of some merft over those structures where

Kvot-pin simply passes throngh the lower

end of the article D, as in Letters Patent ^o.

"' i;?Fi'-. the pivot C is shown as haying a

screw thread, O and the seat M in this case

is si^tably tapped or threaded to engage the 90

crew thrLd 'd By having the^^e^^aa
O and seat M properly arranged tl.e art e 1),

when turned in the proper direction, am I c

raised from the base A by the action of the

[h ead O%o that the disk II is relieved from 95

lie pressure of the article D. When the article

D is turned back to its original position, sani

article D will move toward the base A. ihe

si ew-thread O is shown as being a coj.ve'iien

form of incline to secure rising and :illi"S «' '°°

the article D; but of course said i"<=l"i« »
'^J

be replaced by other inclined surface, N\hich

85
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•will also secure a rising and falling of the ar-

ticle D.
As will be seen, the article D is made to en-

gage the pin Cat two separate points—namely,

5 at the seat M and also at the point where the

pin C passes tbrongh the ai'ticle D—so that

said article is supported and steadied by the

pin C.

What I claim as new, and desire to secnre by
lo Letters Patent, is—

1. The combination, with the base A, having
a way, L, and a movable frame, 15, provided
with a vertical pivot-pin, C, of the article D,
having its lower end mounted on the pivotpin

15 and provided with an internal brace, N, lo-

cated above the lower end of said article and
connected with the upper end portion of the

pivotpin, and a guide, K, on the article en-

gaging the way, snbslantially as and for the

20 purposes described.

2. The combination, with abase or support,
A, and a frame, B, movable in or upon said

base, of a pin or pivot, G, provided with a

screw-thread, and an article of furniture pl'd

vided with a seat juade to engage said screw
thread, so that said article will move towan
and from the base as said article is rotated

back and forth about said pin, substantial!;

as set forth.

3. The combination, with a base or support
A, having a frame, B, movable therein, of i

pin or pivot, C, secured to the frame B and pro
vided with a screw-thread, and an object 01

article provided with a seat made to engage
said screw-thread, so thatsaid article will move
toward and from the base as said article is ro

tated back and forth about said pin, substan
tially as set forth.

In testimony whereof I have hereunto set mj
hand and seal in the presence of two subscrib
ing witnesses.

ALBERT GREEN, [r. s.]

Witnesses:
W. C. Hauff,
E. F. Kastenhurer.
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[Endorsed] : No. 15,298. In U. S. Circnit Conrt,

Northern District of California. Marshall &

Stearns Co. vs. Murphy. Deft. Exhibit 9. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Ap))cals for

the Ninth Circuit. Defendants' Exhibit 9. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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United States Patent Office.

JOHN A. ,>^1.M1'S()X, OK KANSAS C'il'V, KANSAS.

FOLDING BED.

SPECIFICATION forming part of Letters Patent No. 452,483, dated May 19, 1891.

Application filed December 12, 1890. Serial No. 374,482, (Ko model.)

To (ill whom it uki;/ concern:
I'.o it, kuowji that I, JOHN A. Simpson, of

Kansas C'ity,Wyandotte county, Kansas, have
invented certain new and useful Improve-
ments in Folding Beds, of which the following

is a full, clear, and exact description, refer-

ence l)eing liad to the accompanying draw-
ings, foi-miug a part licreof.

My invention relates to an improvement in

folding beds; and it consists in the peculiar
construction and combination of devices, as

will be more fully set forth hereinafter, and
particularly pointed out; in the claim.

Figure 1 is a i)erspcctivc view of my inven-
tion, showing its general construction. Fig.

2 is a broken sectional view showing its sev-

eral parts and the relation they sustain to

each other. Fig. 3 i§ a sectional view on per-

spective of the head-board of the bed, show-
ing the head-board and its attachment to the
head of the bed. Fig. 4 is a detail view of

one of the lifting-springs, also a flange through
which the wrist passes on which the bed is

pivoted to the upright to the outside casing
of the bed.

IMy object in the construction of tliis fold-

ing bed is to provide a cheap, durable, and
convenient folding bed, and by substituting
hoisting-springs to take the place of weights
it greatlj' diminishes the weight of the bed
and renders it much more convenient and
eas}' to move from place to place. By taking
an ordinary bed-frame and spring and using
two sides in connection with coiled hoisting-
spring a folded bed can be constructed that
will be durable and strong.

The uprights of my bed, it will be observed,
are made of two boards of sufficient dimen-
sions with a neat finish or cornice around its

upper portion, and three or four horizontal
slats from three to six inches in width across
to secure the back completes the casing or
uj)right sides for the bed.

a a are the upright sides, a' is the cornice.
• /./ are two rings through which a curtain-
rod K is suspended.

I

C is a spring which catches over the foot
I)ortion of the bed when it is folded, which
holds it in a folded position.

(1^ is a horizontal slat secured about midway
)f the uprights, to which a spring D is se-

jured. This spring, it will be observed,when

tlie bed is unfolded engages the iioad-board

by dropping in notch h', which prevents the

bed from folding when bedding is removed. 5^

d' is aserew holding said spring in position.

(/ is a curve at the lower end of the spring.

/ is a horizontal slat, also secured to the

back of the bed.
h is the head-board. 60

P is a coiled spring. (Seen more clearly at

Fig. 3.)

m are perpendicularly - projecting slats

which are rigidly secured to the back of the

bed, extending beyond the inner edges of the 65

uprights about two inches, thus forming a
bearing for the head-board as it moves up
and down.
/is the pivotal wrist.

b'' is a cross-piece rigidly secured to each 70

side of the uprights, and hinged midway is

the stretcher 6". This stretcher is hinged also

at its opposite end to the cross-piece rigidly

secured to the legs ?>^ so that when the bed is

lowered the stretcher cAuses the legs to open 75
out. When the bed is folded, said stretcher

causes the legs to pass back in a folded posi-

tion.

h is a bed-spring.
¥' is a slat secured to the legs. 80

is a pivot on which the legs arc hinged.
(/ is a small block in the front of the legs.

g is a rod hinged on the one side of the bed,

passing through a loop at the opposite side to

hold the beddintr in position when the bed is 85

folded.

jr-is a pliable hinge-strap which secures the
stretcher to the bed-rail.

(j' is a loop made of the same material, se-

cured to the opposite side, so that when the 90
bedding is placed iu position the strip is

pressedacrossthebedand the end is inserted

through the loop.
//' is the foot-board.
// is the pliable hinge of leather or rubber, 95

which holds the stretcher in position.

1 am aware that there is a folding bed made
with two stretchers for a similar purpose; but
I find that one answers the inirpose equally

as well and is much cheaper. T therefore 100

claim protection in this advantage.
E is a hoisting-spring, which, it will be ob-

served, can be made of any suitable spring

metal, with one extended end formed in a loop
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through which a screw is inserted, holdlna itm position to the bed-rail, (seen a .,) the onposite end being coiled around the body /^ ?fthe spool F, which is mounted on the pfvot-
5 lus: wnst-pm / of the bed. It will be^iefn

that the extended end after the coil s foSpasses through flange/with its ende' turnedat right angles, so that when the spring isTocated in its proper position with theS the
.q righi-angle turn is forced in the upright sides

then hL^*^^
'"""'•^^ 't ^« «««^« It canthen be cleftrly seen that when the opposite

o??hl' fnr '^? ^'^ thebod-rail about oneSdof the entire length t will jrreatlv assist if u
IS w 11 not wholly rlls, the'bed in i s fo deVpi'

''
llTAl'^SS.

''' '''' ^'^^« upper^^oX.?
I

Having thus described my invention wl

Pat' nlTs-
"' '"' ^''''' toicurTby LeTlJ

v3- ** ^¥'«g l^ed, the combination, with t

lear portion, of bed-rails pivoted in the sa'pieces a, a recessed head-board, asprinc-hin

a^S'^f '^V^'}
head-board anTSedS;

against the said guides, and a spring-catci

fiont"?.f^ ^r^'^^-iT"^ «°^ ^d^Pte^ to pass
'

fiont of the said head-board and to eneat
tl?e recess therein when the bed-rails aSered, substantially as described.
In testimony whereof I affix mvsiffnaturpi

presence of two witnesses.
^^'^n^ture

i

JOHN A. SIMPSON.
Witnesses:

Geo. G. Thorpe,
H. E. Price.
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[Defendants' Exhibit No. 10.]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &
Stearns Co. vs. Murphy. Deft. Exhibit 10. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Ajjpeals for

the Ninth Circuit. Defendants' Exhibit 10. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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United States Patent Office.

HAROLD F. ADAMS, OF ATLANTIC CITY, NEW JERSEY.

COMBINATION WARDROBE AND BED OR COUCH.

SPECIFICATION forming part of Letters Patent No. 676,702, dated June 4, 1901.

Application filed January 30, 1901. Serial No. 45,321. (No model.) ,

To all ifham- H may cGivcerii.;

Re it known that I, Harold F: Adams, a
citizen of tlieUnited Statesof America, anda
resident of Atlantic City, Atlantic county.
State of New Jersey, have invented certain
new and useful Improvements in a Combined
"Wardrobe and ]?ed or Couch, of which the
foUowingis a full and clear description, ref-

erence being had to the annexed drawings, in

which

—

Figure 1 is a side elevation with the bed or
couch let down and the cabinet partly broken
away; Fig. 2, a similar view showing the bed
closed and the cabinet in vertical section;
Fig. 3, a horizontal sectional view with the
bed closed and the apparatus shown in dotted
lines swung out from the wall in position for

the bed to bo letdown; Fig. +, a vertical sec-

tional view of the lower part of the appara-
tus; Fig. 5, a bottom view; Fig. 6, a detail

side elev^ation of the anchoring device, and
Figs. 7 and 8, respectively, a vertical and a
horizontal section of the same; Fig. 0, a de-
tail plan view of the floor-plate.

The object of this invention is to provide a
piece of furniture combining in one article,

preferably, a wardrobe and a fi)ldiug bed or
couch and made very (.'ompact and simple in

construction, so as to adapt it for use in bed-
rooms of restricted area, offices, ttc, as more
fully hereinafter set forth.

Referring to the drawings annexed by ref-

erence-letters, A designates the main case or
cabinet, in the front side or wkich is formed
the wardrobe proper, B, which is .separated
from the folding-bed or couch compartment
in the rear 'l)y a vertical partition C. The
main case is supported at three of its corners
by ordinary roller or ball casters and at its

remaining corner—that is, at one of its inner
or rear corners—by a suitable pivotal an-
chor-bearing D, whereby it may be readily
swungquarter aronnd,with said anchor-bear-
ing acting as the pivotal point to bring it to a
})osition at a right angle to the wall, so that
the bed or couch may be let down for use.
The anchor-bearing D consists, essentially,

of a Hoor-plate a, adapted to rest movably or
to be fastened to the floor and formed with a
cylindrical enlargement 6, which is exter-
n-'ijly threaded and provided with an annu-
lar ball-race in its upper side. Screwed into

a central opening in tne enlarj^oment 6 is a
vertical post c, which fits and works in a long
socket d, carried by a plate <?, fastened to the 55
bottom of the cabinet, said socket extending
up into the cabinet and being formed inte-

gral with a vertical plate which bears against
and is fastened to the inner face of the end
wall of the cabinet. Resting on a series of 60

balls confined in the ball- race in part h is

a rotatable cylinder or sleeve <j, which sur-

rounds the post c and is provided with an an-
nular ball-race in its under side coincident
with the ball-race in part h. The part g is 65

secured removably in place by cap h, thread-

ed internally to engage the external threads
on part h, and is detachably locked to the

plate on the cabinet, so as to rotate there-

with, by lugs t, carried by a boss j, depending 70
from said plate, said lugs fitting in corre-

sponding recesses s in part 7. By thus de-

tachably locking the socket and cabinet-

plate to part g it will be noted that the cabi-

net may be lifted off the post, so as to permit 75
the removal of the cap 7i and part g for ac-

cess to the ball-races.

The floor-plate a may be any suitable shape,

but 1 prefer the shape shown in Fig. 9, in

which it is illustrated as being approximately 80

L-shaped, so that the respective arms may lie

on the floor approximately parallel, respec-

tively, with the rear and side edges of the cabi-

net when the same is against the wall, where-
by a broad and firm bearing will be provided 85

that will assist in preventing tilting. The
cabinet-plate e is preferably comparatively
narrowand extends longitudinally of the bot-

tom of the cabinet, as shown most clearly in

Fig. 5. With this construction of anchoring 90
device I do not deem it essential that the floor-

plate be fastened to the floor, as the friction

of the plate against the floor or carpet will

suffice to hold the plate non-movably while
the cabinet is being turned, while at the same 95
time the position of the cabinet in the room
may bo readily changed at svill, although of

course a little more effort will jbe required

than if the cabinet were mounted entirely on
casters. It is evident, however, that I may ico

fasten the floor-plate to the floor by screw,? or

nails if it be found desirable in some in-

stances to do so. This anchoring device is

advantageous in that it is .simple and strong
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in construction and will enable the article of

furniture to be swung around in either direc-

tion with a minimum effort. A special fea-

ture is the provision of a rij^id post having a

5 coinparativelylongsockettoguideand steady
the cabinet and prevent undue binding and
tilting.

The bed or couch is pivotally supported by
two trunnions I, carried by plates secured on

10 the respective sides of the bed and journaled
in the respective upper ends of a pair of ver-

tically-swinging links m, which are respec-
tively supported at their lower ends upon piv-

ots /I, rigidly secured, respectively, to cams o.

15 One of the cams is rigidly secured by screws
to a boss formed ou the socket d, and the
other one is rigidly carried by a bracket 0',

secured in the angle formed by the bottom
and one side of the cabinet. The trunnions

20 I are located a distance from the head of the
bed about equal to the distance between the
pivotal points of one of the links. Each pivot
') consists of a threaded pin screwed into its

cam 0, and its outer end is threaded for the

25 reception of the nnt^j, which serves to retain
the link on the pin and close to said cam.
Slidingly mounted on the outer side of each
lin'k is a latch-rod r, which is kept pressed
downward or inward by a spring s', so that

30 itsinner beveled end normally bears upon the
face of the adjacent cam. Each of these rods
carries a hook i, which is adapted to auto-
matically engage a pin n, projecting outward
from and carried by the adjacent one of the

35 trnnnion-plates.

When the bed is folded into the cabinet, the
links and their rods stand in a vertical posi-
tion within the cabinet, the bed and the links
being locked together by the engagement of

40 the hooks t with pins w, this engagement of
the hooks with the pins being caused by the
cams keeping the latch-rod pressed upward
against the action of their springs. When
the bed is let down, the links remain locked

45 to it until it reaches an angle of sixty degrees,
whereupon the latch-rods drop into notches
Informed in the cam-faces, and thereby re-

lease the hooks from the pins u. Then the
links are arrested in their downward move-

50 inent by means of lugs w, carried by them and
adapted to strike against lugsa,formedon the
cams, while the bed completes the remainder
of its downward movement on its trunnions
until the folding legs hung at its sides strike

55 the floor. In closing or folding up the bed
it^ill first swing on its trunnions until pins;/,

strike the upper edges of links m, whereupon
the litiks will swing up with the bed and be
locked thereto by the passage of the nose of

60 the latch-rod up out of notches v which will
force hooks"/ into locking engagement with
pins u.

To counterbalance the bed or couch, so that
it miy bo raised and lowered with the utmost

65 ease, I connect to its lower end, by means of
chains or cords J J' and a counter-shaft K,
H pair of weights L, which are respectively

85

90

95

housed in vertical compartments formed be-
tween partitions F and the respective sides
of the cabinet. The chains J are connected 70
to the respective corners of the bed and pass
down through openings in the bottom of the
cabinet and wind around drums or pulleys
M, to which their ends are respectively se-

cured, said drums or pulleys being secured 75
to shaft K, which latter is journaled in hang-
ers depending from the bottom of the cabinet.
Tho chains J' have their respective lower
ends secured to larger pulleys N on shaft K
and wound around them in a direction op- 80
posite to the windings on pullej's M. These
chains extend up through holes in tho bottom
of the cabinet .ato the respective weight-
chambers, where they respectively pass over
pulleys P and are connected to the respective
weights. The number of chains and pulleys
and weights may be increased if the weight
of the bed or couch be such as to require it,

as is evident.

It is evident that by fuleruniing the bed at

a point a suitable distance from its lower end
upon a pair of vertically-swinging links, piv-

oted at their inner ends and connecting the

lower end of the bed at a point below its piv-

otal point to a counterbalancing device, the
utmost ease of movement,'b,oth in opening
and closing, is s«cni^d. It will be further ob-

served that with this arrangement the ooun-
terbahuicos may be of minimum weight, and,
further, that the support of the bed will be 100

firm and reliable. The bed or couch will be
held in its closed position not only by the

counterbalance devices, but also by the locat-

ing of the trunnions I a little nearer to the

back or bottom edge of rtie bed or couch. 105

Having thus fully described my invention,

what I claim is

—

1. In combination, a combination-cabinet
having one article of furniture in onesideand
another article in its other side, casters sup- 110

porting its two outer and one of the rear cor-

ners of the cabinet, uud a movable pivotal

anchoring device at one of its rear corners,

pivotally anchoring that corner so that the

cabinet may be swung around thereon, said 115

anchoring device being provided with a part
adapted for frictional engagement with the
floor so that the cabinet may be moved about
bodily from place to place on the floor.

2. In combination, a combinatiou-cabinet 120

having one article of furniture in onesideand
another article in its other side, and means
for pivotallj' anchoring tho cabinet at one of

its rear corners, whereby it may bo swung
quarter around on said corner as a pivotal ii%
point, for the purpose set forth, said means

[

being provided with a plate adapted for fric-

tional engagement with the floor, whereby the
cabinet may be moved bodily from place to

place upon the floor.

3. In combination, a combination-cabima
having one article of furniture in one side ana
another article in its opposite side, and means
for pivotally anchoring the cabinet at one cor-
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tier, coasisting essentially of a plate adapted
for frictional engagement with the floor and
provided with a bearing and a vertical post,

and a socket fitting said post and carried by
5 the cabinet and provided with a correspond-
ing bearing.

4. An anchoring device for combination-
cabinets consisting of a plate adapted for en-

gagement with a floor and provided with a
vertical post and a ball-race around the base
of the post, a socket attached to the cabinet
and receiving the post, a rotatablo part de-

tachably locked to the socket and surround-
ing the post and provided with a ball-race,

5 and antifriction-balls in said races.

5. An anchoring device for a combination-
cabinet, consisting of a plate adapted to rest

upon the floor and provided with a vertical

post and a threaded enlargement surround-
ing said post and provided with a ball-race,

a socket adapted to extend upward into the
cabinet and provided with plates adapted for

engagement with the bottom and one of the
vertical walls of the cabinet, a rotatable part

5 connected to the socket so as to rotate there-
with and provided with a ball-race, antifric-

tion-balls, and a removable cap threaded upon
the enlargement carried by the floor-plate and
engaging the part connected to the socket.

D .6. Incombination,asupport, apairof links
pivoted at their lower ends thereto, a bed pi v-

otally hung between the upper ends of the
links, and Lieans for automatically latching
the links to the bed when the same is closed.

5 7. An anchoring device for articles of fur-

niture, consisting of a plate adapted to rest
upon tl ^ floor and carrying a vertical cylin-
drical post and an annular bearing around
the base -^f said post, and a socket adapted

D to receive the upper part of said post and to
extend up into the a-ticle of furniture and
provided with a plate adapted for engage-
ment with one of the vertical walls thereof and
another pi ate adu^ *y\ forengagement with the

5 bottom of the ari,icle of furniture, and a part
carried by the socket and surrounding the
post and provided with an annular bearing

coincident with the boarin;,^ on the floor-

plate.

8. Iucombination,asupport,a pairof linkts 50
pivoted thereto at their lower ends, a bed piv-

oted between the upper ends of said links, a
latch-pin at one side of the bed, a latch on the
adjacent link and means for automatically
engaging said latch with said pi a when the 55
bed is swung up to its vertical or folded po-
sition.

9. In combination, a support, a pair of piv-

otal links, a bed pivoted to the upper ends of
the links, a pin projecting from the side of 60
the bed, a spring-actuated latcli-rod on the
one of the links adjacent to said pin, and a
cam attached to the support and adapted to

force said latch-rod into engagement with said
pin when the bed is closed. 65

10. In combination, a support, a pair of piv-

otal links, a bed pivoted to the upper ends of
the links, a pin projecting from each side of

the bed at a point below the pivotal point
thereof, a latch-rod on each link and a spring 70
for pressing it normally downward,each latch-

rod carrying a hook,and a stationary recessed
cam for actuating each latch-rod, for the pur-
poses set forth.

11. In combination, a support, apairof piv- 75
ots supported thereon, a stationary cam ad-
jacent to each pivot provided with a recess y

and a stop x, a link pivoted on each pivot
and carrying a lug w, adapted to come into
contact with one of said stops x when the bed 80
is lowered, a bed pivoted between the upper
ends of the links and carryinga pairof latch-

pins whose lower ends contact with said cams,
and a spring-actuated latch on each link car-

rying a hook adapted to engage one of said 85
latch-pins when the bed is raised, substan-
tially as described.

In testimony whereof I hereunto affix m}'

signature, in the presence of two witnesses,

this 19th day of January, 1901.

HAROLD F. ADAMS.
Witnesses:

Ida M. Stephany,
RoBT. E. Stephany.

I
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[Defendants' Exhibit No. 11.]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &

Stearns Co. vs. Murphy. Deft. Exhibit 11. H. M.

Wrig-ht, Master.

Case No, 2117. U. S. Circuit Court of Appeals for

the Ninth Circuit. Defendants' Exhibit 11. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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Wll.r.AlM) C. JAMES, OF CUCAMONCA, CALIFORNIA.

APARTMENT-HOUSE.

SPECIFICATION forming part of Letters Patent No. 700,501, dated May 20, 190£

Application filed Jmio 17, 1901. Serial No. 64,047. tNo modeU

'\) ((11 iclioiii il in(( If coiicci'ii:

15e it known that I, Willakd C. James, .t,

itizen of Iho rnited States, residini? at Cii-

aniODf^a, in the county of San J Bernardino
ud State of California, have invented new
nd useful Improvements in Apartment-
louses, of wliicli the following isaspecifica-
ion.

Thisinvention isapplicable as a house liav-

iig niauj' living-apartments and coniiwises a
ompartment-seetion for housekeeping por-
oses and also adapted to be made in a small
ize to be sold as a toy for cliildi'en's play-
ouses. Said compartment -section is also
dapted to be manufactured for use as a part
f a tent-house for campingatthe beach and
Isewhere with home comforts.
An object of this invention is to provide in

tie most compact and convenient form a
ouseatfordingall the necessary conveniences
nd facilities for housekeeping—that is to
ay, by my invention a single apartment is

lade to .satisfactorily serve as parlor, sit-

ing-room, kitchen and pantry, dining-room,
wo bed-rooms, bath-room, store-room, and
brary,theapartmentbeing adapted for prac-
ically instantaneous transformation from
arlor to dining-room, kitchen, bath-room, or
ed-room, or from either one of these several
ooms into the others, respectively.
An object of this invention is, furthermore,

) allow a portion of a small apartment to be
sed as a bath-room or bed-room by one per-
on with perfect privacy, while the other por-
ion of the apartment is used with like pri-
acy by another person as a bed-room, sit-

ing-room, library, or parlor.
In itsamplitied form thisinvention also in-
ludes an apartment-house comprising a front
nd back parlor, the front parlor being adapt-
d for use as a bed-room as well as a parlor
nd affording, when used as a parlor or sit-

ing-room, access to either of the two rooms
jto which the back parlor can be transformed,
|us affording perfect privacy to the occn-
),nts of both of the rooms into which the
e back apartment is transformed, also giv-

g to the occupants of the rear bed-room and
3 frontbed-room equal private access to the
th-room from tlieir respective rooms with-
t one interfering with the other, at the same

time maintaining the jirivaey between the
bath-room and both of the bed-rooms.
Another object of this invention is to make

provision for the construction of a building 55
containing a large number of double apart-
ments, such as above mentioned, with the
greatest economy of space and material and
to furnish each of the apartments with suit-

able plumbing at the lowest expense. 60
Another object of this invention is to pro-

vide a substantial side foratent-house, which
side will furnish the occupant of the tent with
the housekeeping facilities above referred to.

In carrying out this invention a portion of 65
the apartment may be factory-made and all

of the parts may be machined out. This is

true of both the large size and the toy size,

and it is to be understood that the dimen-
sions of the large or living size and the di- 70
mensions of the small or toy size may be re-

spectively varied without departing from this

invention.
An object of this invention is to make pro-

vision whereby a couple of persons of moder- 75
ate means will be enabled to make their home
in apartments elegantly finished in mahog-
any, rosewood, or other expensive materials
and be able to lodge their guests comfortabl}',

also to dispense with numerous rooms and 80

thereby to lighten the labor of housekeeping,
so as to enable the housewife to dispense with
a servant—that is to sa}-, a woman who would
not be able without a servant to take care of

six rooms, for instance, might be readily able 85
to take care of two rooms without assistance,

and by this invention I combine within two
rooms the functions and conveniences of six

rooms and also enable the housewife at short

notice and with slight laber to transform her 90
rooms from toilet, kitchen, and bed -room
uses to a presentable condition for receiving

visitors. Provision is made for the utiliza-

tion of ordinarily wa.sted space by supplying
storage facilities in the floor between the 95
fioor-joists, thus supplying the occupants of

the apartments with an ice-chest and with a

cedar chest for furs and the like without oc-

cupying any space that is ordinaiiily of use.

A further feature of this invec^iou is the 10:

provision for airing the bed-clotliOT, also for

cooling water and preserving fohd in dry
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climates, also for ventilaliug the kitchen and
tlie bed-room and closet.
The invention includes the apartinent-

Huise as a whole and the compartment-sec-
5 t:oii, which may or may not be made as a sen-
aivUo article of manufacture of toy size or of
iviiig size, as desired, to be used separately
for a tent -house, if required, or to be per-
manently set into a building to form part of an

to apartment-house, or to be built iu the build-
ing at the time of constructing the buildin*^
lue invention also includes various fea-

Uires, parts, and combinations of parts herein
particularly set forth.

15 ..The accompanying drawings illustrate the
invention.

Figure I is a plan view of au apartment-
house embodying my invention. Fig II is a
fragmen tal view of the same on au enlarged

20 scale. Fig. Ill is a view on a small scale ofone of the compartment-sections as a separate
article of manufacture for use as a toy whenmade on a small scale and for use for a tent-
Souse or an apartment -house or a knock-

25 down house when made on a large scale. Fi<r
IV is a fragmental sectional plan showing ili
detail the completed partition with plumb-
ing tor a pair of double apartments. Fi<r V
IS a perspective view of one side of a back

30 parlor in an apartment-house embodyin- this
invention. Fig. VI is a view of the samewhen arranged for use as a bed -room andbrary and partially prepared for use as abath - room. Fig. VII is a perspective frao-

'' Z"*'V'f"'\°-' ^^« bath-roo'm ortoiletwilS
the washstand is ready for use. Fi" VIII is
a perspective fragmental detail showing theuse of the bath-tub in connection with the
clothes-rack and cot-frame serving the office

'°
r ^ S^^^ V^u ^^ '« ^ fragmen?al persS.c-
tive detail of the clothes-closet with the com-bined cot -frame and clothes -rack in posi-on therein ready for use as a clothes-rack.
1 ig. A IS a fragmental persnective dfttiil

.5 showing the table-chair iS poSn'for Re-moving the door-panel for use in connectionwith said table-chair to form a din^ng-tabre
I'lg XI shows the dining-table ready for use

SO FTxuli'Z'T'^ thereon as a taVeVdp'

inft]^« Lhll
• '°?' sectional detail show-ng the table-chair in position for removing

t « fn^'JfuV'"'-'^
^^^ kitchen-door to form

F ! x?T?f
-^^ dimng-table shown in Fig. XI

^. XmmLVxr^''^T.fr ^"^^'^ «'^ line XIII
iJn ^ ' ^ '

^"*^ ^'' «""ing through thetoilet-compartment and showin- the waT
stand, bath-tub, bath-tnb drai'and windotseat in vertical mid-seetion. Fi<^ XIV is p
section on line XIV XIV, Figs "ll anVvr

60 Fig. XV is a fragmental perspec ve deSi

on line VVT F^'At 'f
^ ^''^g'^en tal section

c r a n m)^i'
^' "' «'^ow,ng the partition-

6- Mr to 1? M M° '"'?, ^®«"''«'^ by its upright

\
;^ ,^" ">« '"Hlale wall between thefrontand

1 •ear .,'V '

.^^"'^i'
^^^^^^"^ thefrontand

'rearZ f'™^''^^
to form two rooms of therear -ipartments. Fig. XVII is an enlarged

detail showing the upper fastening for t
partition-curtain.

1 indicates in a general way a compai
ment-seetiou for a house, comprising a ca

:dT^^-f l"^
P'-^'-titlons 3 4 5 to form at 0,ena a toilet-compartment and at the oth.end a secretary, clothes and cot-storing clos-

/, and between the toilet-compartment anthe closet a bed-holding compartment 8 ana kitcheu and pantry compartment 9

thli '"^'^i^t^f/ bath-tub of greater leugt

mnLlil-^^^^^ ^^."'" toilet-compartmen
mounted in said toilet-compartment to slidout and in and projecting outward from saicompartment when slid in, thus to utilize thcompartment for concealing the bath-tub isuch part as is practical with a compartmen
of economical depth.

llindicatesacombinedclothes-rackandcol
frame interchangeably mounted in the close
7 to there serve as a clothes-rack and on topothe outdrawn bath-tub 10 to there serve as^-

Phf;"'' v.,'"''''^
^®'°- ^^"« adapted for inter

changeable use as a clothes-rack and bed. V
indicatesabedpivotedinthebed-holdingcom
partment 4. An uprightcurtain 13 is m1)unted in the compartment-section 1 to bedrawr

which fhl'f
'' P^''^'^^" i" any apartment ol

sect?! 1 f
""' face 14 of the compartment

Zl7fJ ?""' ^ '"^« ^'^ ^''''^^ '^"cl^ apart-

[see h^r U) is thereby adapted for a livin-.

SHlL '''""'i!.'^''''*'"^''
«' b^^l^ parlor, white

romn r/'""'"
^" >« a'l^Pted for toilet, bath-room, bed-room, and kitchen

in the bed-holding compartment 8, is fur-nished with a shelf 18 to form a leg for tle

?9 of'tll l^'% '''T '' ^^^^'•^^- Th; bottom

the bed-hoIdiugcompartment and to form an

Z^f.TT^ ''"'"'•" '^'^'•^fo'-' P'-eferably toimitate the appearance of a mantel and fire-place. In this connection the shelf 18 servesas a mantelpiece when the bed is up and asa support, ng-leg when the bed is down
-0 indicates a mirror for gracing the imi-tation fireplace 21 and also to serve the or i-nary purposes of a mirror

partmentl.^''"
adoortoclose the kitchen-com-

thrmf.h^I'^'''
''"'^^'" ^'^ '^ ^« ^^ '''-awn outthiough an opening 23 in the face 14 of the

compartment-section I. The curtain 13 s

ZZr^A ""/." "P'''°'''^ spring -controlled

in urn it'lft""^ f "f" ^"'^ '' furnished withan upiight rod or bar 25, by which the cur-tain can be held to form thedesired parHti";.
^0 ndicates a secretary forming a door fo

tteofTJ' ^°^
I'''

Pigeonholes^and bo
'

case of th s secretary project into the clo;

by be out of the way. The front 27 ofsecretarydrops down, as indicated in Fi- 1

to form a desk and when raised e/Tectliaconceals the desk. The upper porUono?
secretary IS furnished with book-shelVes



.\loinliim rciuvviirtlly of the face of lliu <l<H)r

:'g, so lliHl the closet 7 serves as ;i rccei)tacl<>

or ihc book-slielve.s.

•_".) indicates pi;ieoii-holes in the secietar.v

,

,) l.(> -overeil l)y the aesk-panel 27 in iho oi-

[iiiaiy way wiien said desk is raised.

Tiie kitchen-coniparUuent '.) is next to the

oiict-eompartniont 0, and a portable window-

eat 30 is fnrnished beneath its seat with a

•haniber :U to chamber the projecting end of

he bath-tub 10 when the bath-tub is slid into

he toilet-compartment 0. Said window-seat

s foiined next to the kitchen-compartment

II an obtuse bend 32. The door 22 to close

.he kitchen-compartment is formed in two

caves, 33 and 34, respectively, which are

linj^ed tog;ether at 35, one of said leaves 33

»ein«,' of a width of one side 3G of the bend

32 and beinj; hinged to the inner Jace-wall

14 of the coinpartmeut-section at 37 and the

jther leaf 34 being hinged to the edge of said

first-named leaf to bend against the outer

<ide 38 of said bend, so that when the door is

fully opened it, will litclo.selyagainst the win-

dow-seat.
39 indicates a gas-stove fastened to the fust-

named leaf 33 of the door, so that when both

leaves of the doer are fully opened, as stated

above, the stove 3!) will be brought out into the

room 1 G, which thereby is adapted for kitchen

uses. The uprightcurlain 13 when outdrawn

and fastened by the bar 25 will form a parti-

tion at right angles or at any other desired an-

gle with the face 14 of the compartment-sec-

tion.

The window-seat 3U is mounted on casters

40 and is furnished wiili a hinged back 41

to fold down upon the seat 42 of the window-

seat.
.

43 indicates upriglits having rearwardly-

sloping front faces, which support the back

when it is raised.

!4 indicates adrawer furnished with a wash-

bowl 45 and a toilet-case 4G. Said drawer

slides into the toilet-compartment C.

47 indicates hi uged faucets which fit against

the wall of the toilet-compartment below the

level of the upper edge of the hinged back 41

when the same is uplifted. The bottom of

the drawer 14 is at a height to come above the

(lownfolded back 41 when the toilet-drawer

is pulled out. When the toilet-drawer 44 is

pushed back into place and the chair-back 41

raised, the toilet-drawer and hinged faucets

are thereby concealed.
ts indicates the middle walls of the double

apartments.
4t) indicates the double doors between the

front apartment or front parlor and bed-rooin

50 and the rear apartment 51.

I 52 53 in<licate fastenings for the upper and

5..wer ends of the end bar 25 of the curtain.

'I'hcso fastenings may be of any suitable

'oriii. In the drawings the upper fastening

s a liook 52 to catch a ring 54 in the top of

iio bar 25, ;tnd the lower fastening is a socket

GB4
in the lloo. .um mio which the lower end of

the curtain-bar will be inserted.

55 indicates a bed pivoted to move up into

and down from a recess 5G, cut oif in a corner 70

of the front apartment 50 of eacli pair of

apartments. The occupant of tlu- front room

50 is thus supplied with a parlor, sitting-

room, and bed-room, and by loason of the

double doors 4li and the location of the cur- 75

tain-bar at the parting thereof can readily

gain access to the bath-room with privacy so

far as the occupants of the bedroom 15 of

the rear apartment are concerned, lie can

then open the door 4t) and pass into and out 80

of the bath-room without disturbing the oc-

cupants of the bed-room 15. When the dou-

ble doors are closed, the occupants of room

15 can go into and out of the bath-room with

privacvby unfastening the curtaiu-bar from 85

the fastenings 52 and 53 and passing through

and then refasteuing the curtain-bar to main-

tain privacy between the bath-room IG and

the bed-room 15.

57, 58, and 5'J, respectively, indicate the 90

vegetable-chest, ice -chest, and cedar chest

formed between the (loor-joists GO of the com-

partment-section 1 and closed, respectively,

bv hinged sections Gl, G2, and i;3 of the floor

of said compartment-section. 95

G4 indicates the floor.

G5 indicates a recess below the floor-level

to chamber the end of the pivoted bed 12.

The bottom of said bed is recessed at its inner

end, as shown at GG, to allow the bed to stand 100

upright to form the fireplace face-wall 14 of

the compartment -section and to cover the

joint between it and the floor.

G7 indicates a folding headboard earned

by the inner end of the pivoted bed 12 to en- 105

gage the well-wall G8, and thereby to be folded

against the bedding to hold the same in place

when the bed is upright.

G9 indicates a valved ventilating-opening

iu the form of a door between the bed-hold- no
ing compartment 8 and the bed and closet

ventilating well 70.

In practice when the bed is to be used the

door 71 mav be opened to ventilate the rooi^

or may be 'closed, if desired, and when the T15

bed is thrown up the door 71 may be allowed

to remain open for the purpose of ventilating

the bed-clothes. 72 indicates a like ventilat-

ing-dooi; between the well 70 and the closet 7.

73 indicates a clothes -drying and kitchen- 12c

ventilating air -passage of the ventilating-

weil. 74 indicates a ventilating-door between

this well and the kitchen-compartment.

75 indicates a swinging bracket mounted

on a door 83 in the wall of the ventilating- 125

well to swing out of and into said well. 7C is

an olla or other water vessel on said swing-

ing shelf or bracket to swing agamst the dtKn-

and into the ventilator-well to cool the water

or to swing into the kitchen for the conven- 130

ience of the user. .

77 indicates thosiptr miuI 7.8aai9li drainer

'^T
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the kit. hen -compartment, and the watoi-

ot the bottom of the sink, so that the two will
5 not mtepfere with each other.

The lath -tub is furnished with a down-wardly-oxtending drain-pipe 79, which dis-charges into a trough 80,Vhicli s connectedthrough a trap 81 with a soil-pipe 82 n the
10 space- between the walls which form the nar

to be empt ed when fully drawn oiU '"^

^
Wl.catesacoverforthedishdrainerand

8G indicates a valved drain-nine leadincr
20 from the bottom of the dish drRinP,. -^ "?

connected with adra I'n nini^y 1 i

'^^^""^

the sink 77 oo- ?.'""P'P® S'^' heading from

drair/ptpe
'' '"^'^^^es. the valve of the

25 dishesThe wnrrllf 'IV"
h«"««^'f« ^^ashes the

,1 !i, 1 •
' P''^® ^'^^'^ upside down in thedish drainer and drier 78 knd will fil sair?dra.nerand drier with boiling watJ firs hang closed the valve 88 of the drain pTneSe'

1 hen the cover 85 will be closed a n d t h^ I- ,

30 allowed to thoroughly heat When Jf''

and placed on the shelves 89
''^^'^ °"^

'indSratS
insidXToTthe le^f- ro"S kTchin"l

^''^

4o O'T in/>i«of„= „ . "® Kitcnen-door.

I^'iir. XII.
"'n"'S-table, as shown in

Ip'^f
oo'^'f;'|^^'\g''»s-stove fastened on thesub

irtifci^^.^sSct" 'i^
^'^p^^^^ot

6s 33 is closed and fo?^^^"^^''^^"^^^*^
aDartmemr/"" ^^ "^ drawn out into the

ffiro?enel''"'"'''"'^'«'^^"^^''«'^'-t^''«"

top JO toi the same fiinct on as that iip.-foi-med by it can be performed by til ,44'
stand-top in an vmaniipr w;ti, "'"-"V '-'^e

of the stand-top under the hooks 04 ml bvthen lowering the stand to nor.nal nosiion

cas7of"tt"/-' ""'l'"''''
^^ ^"'^'^ sUnras i

drawings ' """''
''''"^^"'^i^ "' «"«-" '« ^ho

Referring to Fig. I, loo indicates a build- ,ing having four outsi.ie walls 101 loAo3 loland on each floor of the building two rows
'

Jl f
"""^ ' apartments, each oflaid do.Tble

Son" th'-"
' ^^'"P'-i^inS a front and iaek

formed bv th?f
''^"

VI'' ^^^^ P^''"'"^^ ^

sSn 1
tj^t

^^•r'''" J^.^^^ compartment-
f«rl o ^^ ^"'^^^ «f double apartments

8ecUon"lTth«" T'^r"" '''' comJartSsecuons 1 of the double apartments of eachpair are arranged together back to back andthe soil-pipes 82 for the two suites of doulvio

trd^ad"^^fr7rf ""'^
r-^ -rVitlTu.ine dead-wa

1 d between the suites of eachpair, e indicates hallways separated fiomeach other by apartition.4ll/j^udieaS
doo,s opening from said halliavs. A i uf'cates windows for the apartments.

t},i^r'° •'n'^!^^''^'"^''^^'"'
a"d the drain-pinestherefor will be all connected together ami

he'S,?'"'''
''^^^ ^" ^^ ««^ iato Xe ntne Kitchen-compartment.

It is to be understood that the anartmenf«nay be finished in any desired Ke bat

with "t\T
'^''' "'" ""'^ *^^« rooms involved

Dense o^finllT'''"""'',"^^'-^
'««'»« the expense of finishing can be multiplied by threew hont any actual increase in he cosfof thefinishing over that which would be requiredfor six rooms; but when in addition to tM«economy the cost of building the structurefor the SIX rooms is taken into considera onand the cost of the land covered by sad six

w. J *u° P^^^® ^y simply insertin*^ the

curTa n".n ofr°^' T^'*^^
P'^^^'"' ^elow the

E^^?' ^^•''u^®
^^'''^'®* ^3 ^"'^ the upper end

t e hook
"

Thr^*^'^-''^
^'^"^^^ '""^ curta^n.into

ho?rl th. ! ^ ''P"''^ operated roller will

l^ncll^t^lT
'^"' ''' ^^'™ 'he partition

wire neufn^ » '^™"i°.''"
'helves formed of

73 wht h
^ ^''•''^?Sed in the ventilating-well

/3, which opens from the kitchen-comnart

™f"S
the purpose of this being to hofdbS

cool
''^hjr substances which Ct is desiredt

b?.? wnil ?,^^ understood that the ventilat-
ng-wellswUlbeappropriatolyconnectodw

if ,inlets and ontlots and'that cowls S shown)

9^

95

lOi

"S

'^5^



will be appropriately a> rangeil to proilmo a

draft tiiroufih said wells, m indicates hooks

in tlio bo.l-ventilating Hue 70 of tho ventilat-

in{,'-well for the support of cloths and clothes,

which may i»o hiin;: into said well fordryinj,'

purposes or for uirin};.

The stove .)0 will be supplied with fuel

through a flexible tube or other pipe (not

shown) and may be applied to heat a small

water-heatei' /(, w'lich is fastened to the wall

of the kitcheu-compartinent.
What I claim, and desire to secure by Let-

ters Tatent of the United States, is—
1. A compartment-section fora house cora-

prisinp a case divided by i)artitions to form

at one end a toilet-compartment, at the other

end a secretary and clothes and cot storinji;

closet; and between the toilet-compartment

and the closet, a bed-holdini,' compartment,

and a kitchen and pantry compartment; a

bath-tub of greater length thai, the depth of

the torlet;-eompartment, mounted in said toilet-

compartment to slide out and in; acombined
clothes-rack and cot-frame interchangeably

mounted in the closet and on the top of the

outdrawn batli-tub for interchangeable use

as a clothes-rack and bed; a bed pivoted in

the bed-holding compartment; an upright

curtain mounted in the compartment -sec-

tion, to bo drawn out to form a partition in

any apartment of which the face of the com-
partment-section forms a side, to divide such

Hprirtment into two rooms, one of which rooms

ij{ thereby adapted for a bed-room, living-

room and back parlor, while the other room

is adapted for a toilet, bath-room and bed-

room.
2. A compartment-section forahouse, com-

prising a case divided by partitions to form

at one end a toilet-compartment, at the other

end a secretary and clothes and cot storing

closet, and between the toilet-compartment

and the closet, a bed-holding compartment
and a kitchen and pantry compartment; a

bath-tub of greater length than the depth of

the toilet-compartment mounted in said toilet-

compartment to slide out and in a combined
clothes-rack and cot-frame interchangeably

mounted in the closet and on the top of the

outdrawn bath-tub for iutei'changeable use

as a clothes-rack and cot-bed : a bed pivoted

to fold into tlie bed-holding compartment and
furnished with a shelf to form a leg for the

bed when the same is Icwered, the bottom of

said bed being formed to close. the front of

the bed-holding compartment and to imitate

a lireplace; a door to close the kitchen-com-

partment; and an upright curtain mounted
in the kitchen-compartment to be drawn out

through an opening in said compartment-sec-

tion lo form a partition in any apartment of

which the face of the compartment-section

forms a side.

). A compartment-section fora House, com-

prising a case divided by partitions to form

I at one cud a toilet-compartment and at tlie

lothor ohdacloset; a secretary forming a door

for tiio closet; a bed-holling i-ompartment
next to the closet; a bed pi voted to fold in to the

beil-holding compartment ami lo form an or-

namental closure for the front of said com-
partment; a kitchen-comi)arliii(3iit; a bath-

tub of greater length than tlm depth of the

toilet-compartment, mounteil In said toilet-

compartment to .slide out ami in; a portable

window-seat furni.shed with a chamber '-o

chamber the projecting end of the bath-tub

when the bath-tub is slid into the toilet-com-

partment, said window -seat l)eing formed
next to thekitchen-compartment in an obtuse

bend; a door to close the kitchen-compart-

ment and formed in two leaves hinged to-

gether, one of .said leaves -beiiij; of the widtli

of one side of said bend, and ihe other leaf

hinged to the edge of said first named leaf;

a stove fastened to said first-n.uned leaf to

be swung into and out of tho kitchen-com-

partment; and an upright euiUiin mountefl

in the kilchen-compartment luid adapted to

be outdrawn to form a partition in any apart-

ment of which the face of ihe compartment-

section forms a side.

4. A compartment-section forii house, com-

l)rising a case divided by partitions to form

atone portion a toilot-compartiuent and at

another portion a bed-holding compartment;

a bed pivoted to fold into the bed-holding

compartment; toilet appliances lo slide into

the toilet-compartment; and an upright cur-

tain mounted in said compartment-section,

to be outdrawn therefrom to form a partition

between the toilet and the bed in any apart-

ment of which the face of the compartment-

section forms a side.

5. A compartraent-seelion fora house, com-

prising a case divided by partitions to form

at one part a bed-Uolding compartment and

at another part a kitchen -comnartment; a

bed pivoted to fold into the bed-holding com-

partment and to form an ornamental closure

therefor; a door to close the opening into tho

kitchen-compartment; and an upright cur-

tain mounted in the compartment-section to

bo outdrawn therefrom to form a partition

between the bed and the kitchen -compart-

ment in any apartment of which the face of

the compartment-section forms a side.

0. A compartment-section forahouse, com-

prising a case divided by partitions to form

a bed -holding compartment and a kitchen-

coirtpartraeut^ adjacent to each other; and a

ventilating- well behind the bed-holding com-

partment, divided into two upright air-pas-

sages; an opening leading into one of said

passages from the'kitchen-compartment, said

passages being close to the bed-holding com-

partment, an opening being provided between

the bed-holding compartment and the other

air-passage ; moans for closing saifi last-named

opening; and a bed pivoted to fold into the

bed -holding compartment to form an orna-

mental closure for said compartment.

7. A compartment-section for ahotise, com-

prising n. case divided l)y partition^ to form

66fi
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E wf 1 1''*i'^."*^*^^''«^«; ^ ventilating- woll

?'l 5 "^ ^^'^hoWinf? compartment; open-

doset 1, i^^'^,"''°'*^'"«
*^«'"P'-^'-""ent and

o .enin .s^fi'''''^;-
'"*^^"« f'^'' ^'«S''"S saidopeninp, a door for the closet; and ^i bed

en fo fo.'°^' 'T ^'" ^^^^-'-Idi'ug con-parnient to form a closure for the same.
, f-

^^"apartment-house comprising walls tofon.. one or more pairs of double apa'rtnZlledoubleapaH
si ed respectively at one end with a com-

15 S lonble'r'T'
^'»«-r'a'-t'"entsof each i' ir

*5 or double apartments being arrau<red with
heu-compartment-sectionsa^utting; pinm >ng connections between the abutt ng con -

IM.tment.sections; and plumbing-fixtures nsaid compartment-sections respective v and
«-'-,«,f^^j;th said plumb

form a donh 1
'"'''"''' comprising walls to

one e^d witl\''P''"'"'"' ^"^ furnished at !one end with a main partit on to set olT a I

comp,j,t,„ent.section at that end of slid dou '

'
te;;!n,;;r''' ^f^--"^yof sub^armtons

wall of h! r ''"^ '"'^'" ^''^''^i^'^" t« l>'« endwail ot the compartment to form with said

S; 'o'seroV^^ ^""i^
"' ^'- eo;;;aim:nt'

3o Kl hoidl. o
^^' '^''^ P'-i'-tition, a closet, a

30 be -holder.apantryandkitchen.andabath-

wasiT w1^";^
''^^''"•' '-^bath-tub and awas iDowl and fixtures in said bath-tub «n,iwashstand holder and a curtain i the com

55 lie b'lth 1

T"'? ^^^"^^" ^"^ bed-holder and
55 the bath-tuband washstand holder to extendac''oss the apartment, substantially as aiuHothe purpose set forth.

^ '

10. A house, comprising the walk of =,»

apartnient.across-paititionaudsirbnarthion^
.0 H one end of said apartment to foma doseand bed-stonng compartment, a bed-ho derIk. Chen and pantry compa tment and a

ho d«"''Tr''?^"'' ^^«d piloted in ht bed^

so a vertical partition dividing said "^^^e 1 fntjtwo upright passages; valved ojenin 'sbe n°provided between one of said passa-es anfhe closet-compartment and the bed-holderrespectively; a valved openin-beinrnrnv/r?..
'•'

na^fr'"
''^ ''^'' fl-e and rhe SSe,3pantry compartment; a door for the closet

1torhiedinasecretary; a doorfor the if.fohf
compartment; a bath-?ut for the batS tub

'

60 itiZ'o''''
"^'7^'^' sP^t^g-controfled cirtSnf>o at the compartment-forming partition and••cans for fastening the free^nd of sa?d cur

oftU'apSrat:'"^""^^*'"^^^^^

6c tJr' '^'"*P''^''*""^»t-house comprising walls

sni? rr"*''^''"'^'"«»';
a cross-partitiSu and

•subpartitionsatonoondofsaidaparfcmentto

fo in a closet and bed-storing compartmenta bod-holder, a kitchen and a pai rvTom'parlment, and a toilet-compartmen a bedpivoted m the bed-holder aid hS its mider side formed with a shelf projection o eonSt. u,e a support for thebed when the bed Hown and a shelf when the bed is folded intoho holder; a ventilating-well bein- formedbetween the bed-holder and the end val of

said well into two upright passages valvedopenings being provided betweenl,'e of slid

! SSeri's'^ f.oset-compartmenrand tie

n!cJn ''fP''''^'''^'^'; "leans in the uprightpassage which communicates with the closetcompartment for holding clothes foid?M-n!
perforated shelves in the^other p^sage '^^Scommunicates with the kitchen - compartment

;

a swinging bracket mounted to sK^mto and out of the well from and into the

I

,Vni'^°:'^'""P^^''""«»t; abath-tubmountedto
slide into and out of the toilet-compartmen

t

a cot-frame capable of being stored in thecloset-compartment and adapted to be ao <pl.ed to the top of the bath-tub whe° dra«?n
'

out and furnished at one end with a fo cli^^o-

ot the cot-bed, said cot-bed being furnished

oor';l""?7.''^"
'''''^' books forliupporting c

nlte'criset'^"'-'^^^^^''^'^''---^

,nin; /?
'''

•

^P'y^'"*''>^-''ouse, a double apart-ment furnished at one side with a partitionforming a number of compartments a cu" itain to temporarily separate one of the apart-mens into two rooms; a bed-holder andTed
tnh ! 1 M °^?'^ '^^"^•''' a movable bath-tub in the other of said rooms adapted to move

e'endof"sa"
'"' '' '^ eomp^art.uenTs at .uieendof said room; plumbing appliances

l'n!uZ]f '\'. '/^^^'-^^ ^'•«'» t'he'lfaS tuband to allow the bath-tub to move freely and

tnhfn i' ^''T':
'''' «"^«'' ^"^ «f satd" bat^>tub^to conceal the same.

13. In an apartment-house, a row of com-

T.ZTtr''' '"'' ^^-Partments'being

anolKnf « -T^"''*
•'' '"^^^'^'^ bath-tub andanother of said compartments being provided

tT Mu thelS ' 'r ' "^'-^^^ ^^^'"«^ ^ bath , X

bed f,!.
b?^';-^»b compartment and the cot-

cot bed fr!
•"'^'•«l'''*"fe'«ably adapted for the

tnh «.1h f^^ compartment and for the bath-

Sh t1 h if"^«,^'°S
adapted to fit upon the

c'ol'pa^tm'Jir
"" ''""' '^ ''•'^^^'" «"^ ^-" ^'^ -<

w.^iw^'p^P'^'^'"®"^-'»«"se furnished with

said nrf/?"" '1" apartment and at one end of

?o fo, ,r. T"'V^^'^'"''"^ ^"^^ subpartitions

J^ifi ni
Pl"'ality of compartments, ovo. ofsad compartments forming a bed-holder andbehind said compartmeut,"an air-passa'c

pa rmenfTnl-^.C^"'^"
'""^ bed-l/olderfompartment and I he air -passage; and a bed-frame fitting in the bcciholder' and luwfng

Its bottom lorincd in an imitation mauter
piece, the shelf of which is adapted to form
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support for Ihe bed when I lie same is low-

red into position for use; the Imltoin of said

ed foiniin}: a closure for the said opcniiiir.

15. An apartment-house furnished at one

nd of one of its apartments with a bath-tub-

oldinf,' compartment; abath-tnbtoslideinto

nd out of such compartment and beinij; of

reater Icns^th than the chamber of the com-

artment;'a slidini: case furnished with a

i-nshbowl and sliding into said compartment

bove the bath-tub; water-supplyinK fixtures

iiUiewallofthebath-tubcompartmentabove

he sliding case; a chair formed with a cham-

>er beneath its seat closed at front and side to

hamber the protruding end of the bath-tub;

md having a back hinged to said seat and

irranged to stand up to conceal the drawer

md water-fixtures, and to fold down upon the

)ath-tub to allow the case to be slid out.
,

10. In an apartment-house,a compartment-

section furnished with a kitchen -compart-

iient and a ventilating-well; a door for the

ir-entilating-well; a swinging bracket on said

loor; and a water-holder on said swinging

bracket.

17. In an apartment-house,a compartment-

section furnished with a ventilating-well and

a bed-holder compartment in front of said

well ; a door communicating between the bed-

holding compartment and the well; and abed

pivoted in said bed-holder to fold upand close

the opening thereof.

18. In an aparlment-liouse, a- bed-holding

compartment having an extension below the

levfel of the floor of the compartment; and a

bed pivoted in said compartment to extend

into said recess when brought into upright

position.

10. The combination with the apartment-

floor and the bed-holding compartment ex-

tending above and below said floor, of a bed

pivoted to swing into atid out of said com-

partment and furnished in its bottom with a

recess to receive the edge of the floor to cover

the joint between the floor and the bed when

the bed is in upright position,

20. In an apartment-house, a bath-tub-re-

ceiving compartment; a trough below said

compartment; a trap and sewer connections

leading from said trough; and a bath-tub to

slide in said compartment abovesaid trough

70

and furnished with a discharge-pipo to dis-

charge into said trough.

21. In an apartment-house, a ventilating-

well furnished with foraminated sliolves, sub- 55

stantially as and for the purpose set forth.

22. In an apartment-house, a compartment

-

section forming one end of an apartment and

provided with a kitchen-comparlinont and a

double-leafed door for closing said compart- 60

mont, and a stove fastened to the subleaf ot

said door to bo swung into and out of the

kitchen-compartment.
23. In an apartment-house, a door closing

oneof the compartments and furnished on lis 65

inner side with a removable panel and a ta-

ble with a hinged top of smaller size than

the removable panel of the door, and means

for connecting the table-top and the door-

I

panel to thereby form a table of larger dimen-

I
sions.

, , , , 1

2-1. A door furnished with a panel-holder; a

removable panel in said holder furnished with

a hook; means for retaining said panel in

said panel-holder; a table furnished with a 75

hino'ed top of smaller dimensions than the

panel, and also furnished with seats to re-

ceive the hooks of the panel; the several parts

being constructed" and arranged to bring said

seats below said hooks to receive the same 80

when the table-top is tilted and to Uft the

panel from the holder when the table-top is

brought to horizontal position.

25 The combination of an upright panel-

holder; a panel for said holder; a table fur- 85

nished with a hinged top; and an attach-,

ment for connecting said hinged top with tbe

panel to lift the same from the holder, sub-

stantially as set forth.

26 The combination of a panel-holder; a 90

panel for said holder; a stand; and an at-

tachment for connecting the top of the stand

with the panel to lift the same from the

^In^ testimony whereof I have signed my 95

name to this specification, in the presence ot

two subscribing witnesses, at Los^ Angeles,

California, this 23d day of ^ay^, ^^01^^^^

Witnesses:
James R. Townsend,
Julia Townsend.
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To all irlinni it may eorieem:

Be it known tliut 1, Willahu (1 James, a

citizen ofth(> United States, residing at Cuca-

nionjra. in the county of San Bernardino and

5 State of Calit'ornia, have invented new and use-

ful Improvements in Apartment-Houses, of

wliich the following is a specification. »

'I'ius invention relates to features of house

construction and arrangement that are espe-

cially applicable in connection with apart-

ment-houses, although many of said features

may with advantage lind application in houses

or apartments generally.

The main object of the invention is to pro-

5 vide in an apartment or flat having a small

nuinl)er of rooms all the conveniences and utili-

ties generally found in a larger fiat or house,

with the result that the housekeeper while

having only the lal)or of attending to, say, a

o couple of rooms, has the use of a plurality of

bed-rooms, a plurality of living or reception

rooms, a kitchen, and a bath-room. To this

end kitchen, closet, and folding-bed conopart-

ments may be arranged to occupy a side of

!S one of the rooms, and bath-room, hall folding

bed, and closet -compartmc,nts a side of the

other room, the several compartments fitting

in with one another to economize sxiace as

much as possible. 1 also provide for setting

50 off a part of one or more of the apartments,

if desired, either by itself or as an extension

of an adjacent compartment. Thus the kitchen

may be temporarily enlarged at the expense

of the dining-room or back parlor, or an ex-

35 tra l)ed-compartment may be set off from either

living-room or i)ed-room to provide for visit-

ors. It is generally desirable to extend the

partition used for this purpose only part way
across the room, ho as to save space and allow

40 access to a window or door on the side of the

room, and to effect this I iirovide means for

forming a curtain-partition with a plurality

of sides angularly arranged to form two or

more sides of tiie set-ofi' compartment.

An important oiiject of my invention is the

simplification or economizing of plumbing
connections as far as possible. In combina-

tion apartments of this character the expenses

due to ground area occupied and material used

BTp rpdncwl to 11 niininumi in conn>arison with

55

60

65

70

the capacity of the house; but the i)lumbing

expense is reduced but little and is therefore

relatively high. It is therefore of the great-

est importance to so arrange the compart-

ments that a minimum of piping connections

is retiuired. To this end I arrange the com-

partments in each suite that require such con-

nections in juxtaposition or proximity to simi-

lar compartments in adjacent suites. To give

a maximum economy of space, the bed-com-

partment is also made to servo as a heater-

compartment for heating the room, if desired,

when the bed is not in use, and my invention

provides for locating this heating- compart-

ment in each room next to a compartment re-

quiring plumbing.
Further objects of my invention are the pro-

vision of special space-economizing devices in

the kitchen-compartment and ventilating de-

vices for the respective compartments.

A further object of my invention is to pro-

vide improved folding-bed devices in connec-

tion with certain compartments of the room

and with parts connected therewith -namely,

the fireplaces or mantels of certain compart- 75

ments and the door of one or more compart-

ments—so as to enable the coml)ined use or

adaptation of the room, as above stated, and

my invention also relates to the special con-

struction of such folding-bed devices.

Another object of my invention is to provide

improved retaining and ventilating means for

the bedding in the bed-compartinents.

The accompanying drawings illustrate mj'

invention.

Figure I is a plan of one floor of an apart-

mentdiouse embodying my invention. Fig.

II is a plan of a single suite of rooms or dou-

ble compartment. Figs. Ill and IV are de-

tailed plans showing the ventilatmg devices in 9°

the .several compartments. Fig. V is^a detail

vertical section of one of such ventilation de-

vices Fig. VI is a vertical section on the

line VI VI of Fig. II. Fig. VII is a vertical

section at right angles to Fig. \l,on tlie line 95

VII VII in Fig. II. Fig. VIII ^ a vertical

section of shelves in the kitchen and a closure

therefor. Fig. IX is an axial sdction of tlie

swivel-coupling of the gas-stove iconnection.

Fig. X is a i>erspective view of a swinging 100

80
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shelf in the kitchen. Fijj-. XI is a i)(>r.si)oe-

tive view of the partition device. Fi^. XII
is ii horizontal section .sliowino- the partition
device in closed position. Fig. XIII is a pcr-

5 speetivc view of a combined door and swino--
injr closet used in connection with one of the
r.°^'"l^:-„/'",\^.^V i'' fi vertical section on the
line XIV XIV m Fig. XYl of a folding |,cd
and fire^.ine.> forming a pait of my invention.

10 iig X\ IS a front elevation of the combined
folding bed and fireplace in closed position
Fig. XVI IS a front elevation showino- the
bed-frame in lowered position. Fio- XVII is
a broken plan view of the bed in lowered po-

15 sition. Fig. Xyill is an elevation of a com-
bined door and bed foi-ming pail of my in-
vention. Fig. XIX is a plan of the same,
showing the door or bed frame in lowered po-
sition Fig XX is a vertical section on the

20 jme XX XX in Fig. XIX. Fig XXI is a ^

vertical section showing the folding bed and i

fare-place in raised position and with the bed-
cJothing on the ventilating-rack
Referring to Figs. I and II, my invention is

'

25 shown as applied to an apartment-house hav-
ing on a single floor four suites of two rooms
each. Fach suite or double apartment com-
prises two rooms 1 2, each of which may be
used as a living-room or parlor and as a bed-

3° room, one of the rooms, asl, being also adapt-
able for use as a dining-room. Along one side
ot room 1 are provided compartments 3 4 5
constituting, respectively, a kitchen-compart-
ment a bed-compartment, and a combined bed

33 and closet compartment. Along one side of
theother room, 2, are arranged compartments
b

< 8 9 forming, respectively, a hall, bath-
room, a bed-compartment, and a bed and closet
compartment. Eachsuiteisdesirablvstraight-

40 sided and the parts or compartments in each
suite that reriuire plumbing are arrano-ed ad-
jacent to similar parts of the adjacent suites
to minimize the amount of pipe connections
required. Thus the kitchen-compartments of

45 adjacent suites are shown as ai-ranged in mx-
taposition.on one side of the floor, while on
the other side they are separated only by a
stairway. Similarly the bath-rooms of each

_
suite are arranged so that only the central cor-

50 ridor or hall intervenes, and this hall may insome cases be omitted at this point. Doors
are provided giving communication between
the rooms and to the several compartments
closets, and halls. The kitchen-compartment

55 'i IS provided on the side (see Fio-s JI and VI)next the bed-compartment 4 wTth shelves or
Closets 10 and a cooler or ventilated closet 11which latter has .an imijerforate door 24 and
has oi^enmgs 12, leading from its lower and

60 upper parts to a flue 13, that passes up in the
.idjacent, wall and or.ens into the open air orinto the ojien space below the roof In thiscooler are arranged wire-netting or .similar

Iperforate shelves 14 to support articles of
OS tooci, <kc., while Permitting free upward draft I

ot air. Along the rear si.le of compartment
;

..IS arranged a sink 15, with inclined trays or
:

she ves 16 for receiving dishes, and under one

I

ot these trays is a swinging receptacle or shelf

I
rp'r- ,*

'f
.^^''^Ptt'tl to receive the garbage-pail 70

Ihis shelf IS closed or boxed in front, so as to
conceal the garl)age-i)ail; but on swinging i(

j

forwan the pail is accessible and is brought
I

under the front edge of the tray 16, so that
j

any waste or lea\'ings on said shelf may be tk
,

scraped into the pail. Beneath the swin^ino-

I

slielf 1* IS an open-topped box-space 18,1:see
i

i^ig. Xll,) which is closed by the shelf when
I

the latter is turned back and which may be

I

used for st_oring vegetables, &c. On a third 80
I

"^'?- ?'^-,^ "' (>f tlie kitchen -compartment
!

IS desirably ])rovi(led a seat 19, that engages
by Its hooks 20 in slots 21 in the wall of the
kitchen and has a hinged leg 22, adapted to
rest on the floor to support the outer edge of 8c
the seat or to be folded against the bottom of
the seat when the latter is turned up against
the wall, as indicated in dotted lines. A turn-
button 23 may l)e provided to hold the seat in
raised or closed ])osition. For a portion of its 90
width the kitchen-compartment is cut away to
form a vertical recess 25, providing additional
room for the gas-stove 26, which latter is huno-
on the swinging sui)port or hinged subleaf 27"
forminga part of the door of the kitchen. This 95recess IS desirably lined with sheet metal 125
to withstand the heat of the stove. When the
support or subleaf 27 is in closed position so
as to bring the stove wholly within the kitchen-
compartment, the said stove projects into the 100
recess 25, and thus takes up less of the space
of the kitchen - compartment, while at the
same time said recess forms a flue or chimney
to aid in directing the heated air from the
stove up to the ventilator in the top of the 105
compartment. When the hinged door-leaf 27 is
thrown open, the stove is thereby brought out
into the living-room. A swivel-coupfing in
the gas connection to the stove 26 is provided
to permit of this swinging movement. This no
•swivel-coupling is desirably formed as a tubu-
lar hinge axially in line with tlie hino-es 127
and the subleaf 27. The construction'of this
tubular hinge is shown in Fig. IX, the same
consisting of concentric tubuhir members J 14 115
115, with an outer screw-ring 117, screwino-
on the member 114 and compressing a paclc^
ing 116 against the other member 115 to main-
tain a tight joint. The tubular member 115
communicates with th(> gas-sto\-e by a pii)e 120.
11«, and the member 114 coiimiunicales with
the service or supply ])ip(. 72. The kitchen-
compartment hasdesirably a ceilingsumewhat
lower than the general ceiling of the suite to
afford a fairly large air-space 28, into which 125
the hot air from the kitchen may risethroucrh
an opening 29, controlled by a \eritila(<>r or
valve 30. A .similar low coiliny is d(";irablv
provided o\er the bed-rOccss 4 and the coni-
bincd bed and closet recess 5, and a sino^le 130
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ntil.'itor ;il iim.v btM>i"ovi(lc(l to closo the
'•nin<v.sfr<)nic-()iiii>jii-tim'nts4an(lr)t()tlicair-

iK-c fibovc. Tliis opi'ti iuc-siMifc coiiunon
all Iho foiiiimrtiiUMUs is murh tiioro ortVct-

j> as a .iivans for ivc-oivinfj' and nirr.vin>r of!'

jfttcd Of foul air than separate small flues
kill! 1)0. Said open space ilcsirably opensm the outer air, as hereinafter described,
it may oi)en into tho flue 1;^) Ijy an oi)ening
1 The ventilators 30 31 are desirablv
rmed as hinged Haps or leaves swinging on
ri/ontal pivots and operated bv cords or
xible connections 34, (see Fig. VJ attached
;reto and passing ui) oVer pulleys 35 and
in (lown through notches or slots 36 in the
ntdators to within convenient reach of a
rson jn the conii>artment below. A ring or
ok 37 on the lower end of the cord may'en-
S!'e a fixed nail or hook 3cS to hold the'ven-
itor open. To direct the fumes and vapor
im the stove into the ventilator-openings
I may provide a hood 39, connected to the

jingmg door or support 27 and leading up-
rdly mto a fJue 40, also connected to said
)r and terminating at its upper end in prox-
t.y to said opening. The hood 3;» is pref-

'

bly shdable vertically on a rod 41, so that
lay be raised to allow access to articles on the

i

ve or niay be lowered to cover them, main-
iing in either case its communication with

\flue40. Wlienthedoor-leaf27isswungout-
•dly to bring the stove out into the dining-m or living-room 1, the hood 39 and flue 40
rswingwithit; but the upper end of theflue

,

-•es in a path beneath the ventilating-open-
j

,

so as to maintain its discharging relation I

ime. Shelves 10 on one side of the kitchen,
s. II and VIII, are tlosirably provided with

j

'11-tront closure or curtain 120, supported '

I spriiig-roller 121 and adapted to be held
\v desired position by any suitable means-
example, detent means such as are gener-
ly in use with spring-rollers. One of the
!-s closing the closet -compartments—for
nple, the door 48.closing the closet 5- may
? shelves, drawers, or recesses 49, enabling
lioor when closed to serve as a bookcase
L>ce|)tacle for small articles of any kind
iging i)anels 50 serving to close such re-
3>!. A folding or hinged panel 51 on the
t of tins door may serve as a desk when
ed down and as a closure for pigeonholes
hen turned up. and a recess 52 may be pro-

[| on the lower part of said door, closed by
rtically-swinging panel 53. A springde-
i55, connected to said swinging panel ))y a
hie connection 54, operates to close said
automatically when the latter is released,
'f the panels 50 51 53 are desirably
Bd to take the place as regards lo(iation
"^pearance of the usual fixed panels of the

means of setting off a part of one of
.
ing-rooms to form a separate compart-

tor use as a lemporary bedroom or ov-

I

tensionof the kitchen I providea partiti.)n de-
vice comprising a plurality of curtains .-,7 58
arranged to be supjJoiU-d at an angle (,, one
another so as to inclose the set-off spncc on a
plurality of sides. Such curtains aiv,|osir- 70
ably supi)orted on spring-rollers 59 Co, si^i.
lar to shade-rollers now in use. The i)artition

I
device when not in use is desirablv concealed
in a vertical recess (51 in the wall-casjiur of°

I
tlie room, the spring-roller 59 being pivotliHy 75

:

supported in said recess. Curtain 57 winds
;

on the roller 59 and carries at its oiitiM- end
a bar 62, provided with brackets 63, in which
the roller 60 is pivoted. The curtain 5.s, wind-
ing on roller 60, has at its free end a bar, post, 80
or strip 64, that is provided withdownturned
hooks or lugs 65, adapted to engage in eves
66, fixed on a siile wall or casing part of the
room. Kods, struts, or links 67 are i)ivotally
connected to the supplementary curtain-roller 85
60, being, for exami)le, pivoted to the brackets
63, said rods being provided at their free ends
with hooks adapted to engage eyes 70, lixed in
suitable positions on the walls of Uw room.A pin 128 on the bottom of the roil 62 may 90
engage in a hole or socket 129 in the floor
to hold the lower end of said bar in i)osition.A strip or flap 71 of curtain material is de-

'

;

sirably pro\ided on the bar 62 to cnnceal
the open joint between said bar and thesi)rii.g- 95

I

roller 60 when the partition device is in use.
The bar or strip 64 at the free end of the sup-

I

plementary cui-tain is desiral)Iy formed to fit

t
the opening of recess 61 in the wall-casing, so

I

that when the partition device is drawn hack 100
!

by its springs into said recess, as shown in
Fig XI, said strip will act as a closmv for

I

said recess and apparently form a part of the
wall, lo use the partition device, tlie house-

I
keeper grasps this strip, either by one of the 105

I

hooks 65 or otherwise, and draws it out suffi-
I cientl.v to enable her to reach tJie main cur-
tain 57. which she draws out and fastens in

I position in the room by engaging the pin 128
I
in the floor-socket 129 and the hooked rods 67 no
in the fixed eyes 70. Then the curtain 58 is
drawn out to the side wall and its hooks 65
allowed to fall into eyes 66, thus closing the
compartment. Thesupplementary curtain 58
may be used as a door to give access to this 115
compartment.

In Fig. II a partition device 57 .58 is shown
in full lines drawn out to provide an extension
for the kitchen, and anotiier partition is slnnvn

'

in close position adjacent to the closed coiu» 120
partment 5, the dotted lines 57 58 indicating
Its i)osition when drawn out to form an ex-
tension of such compartment suitable for use
as a dressing-room, retiring-room, or an ex-
tra bed-room.

, ^^
In the bed-room compartment 4 is provilled

a folding bed -frame 42. i.ivotallv suppofted
by trunnions 43 143 and adapted when tui|i»Ml
down to form a lied and when turned upt..



b/0
of the room. This frame 42 is also desirably

formed as a mantel and fireplace having a

shelf 4:4: thereon, which serves as a mantel-

piece when the frame is ap and as a foot or

c leg to support the bed-frame when turned

down. A recessed fireback or fireplace 45

may be supported in fixed position on a rear-

ward extension 153 of the floor 152, so as to

extend back of and over a heater or fire-log

10 75, which is fixed in position beneath the bed-

frame and is connected, through a valve con-

nection, whose operating-handle is indicated

at 73, with the service-pipe 72. This service

connects ' leads also to the kitchen-stove, and

15 owing to -he proximity of these heating de-

vices a minimum of piping will be required.

The location of the fire-log or heater in fixed

position beneath the bed-frame and the pro-

vision of the fixed fireplace 45, which when
20 the bed is down extends up into the same, as

shown in Fig. XIV, and when the bed is

raised is exposed to serve as a fireplace, as

shown in Figs. XV and XXI, is a distinct

and novel feature of my invention, which con-

25 duces to the general end herein sought

—

namely, the reduction of the space and of the
piping connections required to a mininmm.
When the bed is lowered, the rear ends of its

side l)oards 80 swing forward on either side

30 of the rearward floor projection 153. The
folding bed-frame 42 is desirably construct-

ed, as shown in Figs. XIV to XVI, so that it

can be slid out when it is turned down to

bring the rear end nearly to the front of the

35 bed - compartment. With this construction
the lower part 76 of the partition between the
bed - compartment 4 and the closet and bed
compartment 5 may be made as an offset re-

ceptacle extending far enough back to permit
40 tke rear end of the bed to swing up into it,

and the upper part 77 of such partition may
project forward, tiie bed being drawn out
when lowered from the i)osition shown in full

lines to that shown in broken lines in Fig.

45 XIV. The ledge or sot-off 78 between these
two parts of the partition serves as a seat or
shelf, and the increa.scd space afforded in the
comi)artment .5 is clear jpiin, as such space
would have been wasted in the back of the bed-

50 comi)artment 4. To enable tlie bed to be slid

forward, as stated, the side boards 8<> of the
bed-frame42 have slots 81 engaging the trun-
nions 43 143, whicli latter may iiave ball-bear-

ing rollers 84 to enable tlie bed-fi-ame to move
55 more easily. To further faciiitab' tliis move-

ment, the front edge of the mantelpiece or
supporting- board 44 nia,\' be i)roviihMl with
rollers 83, which are desirably couiitersunk
within the mantelpiece. Beads or moldings

60 184 may also lie formed on the Q{.\p:e of the
raant' hjiow sirmdating tlie appearance of
these rollers and rendorinj? the luttei- Jess con-
spicuous. 74 designates a niirroi- over tlie,

mantel 44. A headboard 85 is pi-etci-al)ly pro-

vided in the compartment-space 4, and said

headboard is desirably supported so as to

move forward when the bed is lowered so as

to advance nearly to the front of such com-
partment-space. Thus, as shown in Figs.
XIV and XVI, parallel motion-bars or piv-

otal links 87 may be pivoted in the walls of

compartment 4 and be pivotally connected to

the movable headboard, so that when the bed
is lowered these pivotal supports will allow
the headboard to move by its own weight in

a path which will carry it forward until it

rests against fixed stop means, such as a stop

88, or, preferably,* until it comes as a whole
against the back of the framing or jamb 134
of the recess or compartment 4 of the bed, as

shown in full lines in Fig.' XIV. When the

bed-frame is raised, its side boards strike the
headboard and move it back to position shown
in dotted lines in Fig. XIV. Bedding-retain-
ing devices may be provided, as shown in

Figs. XIV and XVII. A curtain-flap 89, of

fabric, is attached to the head of the spring-

bed 90, and its forward end is attached to a

cord 91, whereby it may be pulled over the
bedding, said cord being then fastened by slip-

ping it through and along a slot 92 inJ,be foot-

board 93 of the bed, so as to cause a knot or

enlargement 95 thereon to pass back of the con-

tracted portion 94 of said slot. When the knot
is brought opposite to the wider end of said

slot, it may be slipped through the .slot to en-

able the retaining means to be disengaged from
the bedding. The footboard 93 is also prefer-

ably pivoted by hinges 96, so as to be folded

against the bedding, as shown in Fig. XVII,
either by the tension of the cord 96 or by grav-

ity. 9T designates a shelf above the rece.ss 4,

that serves as an entablature for the mantel as

a whole, posts 98 in the bed-frame 42 engaging
under this shelf and being locked thereto by
a spring-catch 99. The bed-frame 42 is coun-
terweighted by suitable means, (indicated at

135.) The compartment 4 extends below the

floor of the apartment 1 to form a well, which
receives the rear end of the bed when turned
down. One of the trunnions, as 143, of the

bed is made hollow, and a flue or conduit 136

from the fireplace-recess 45 connects through
this tubular trunnion with a flue 137 in the

wall of the .'ipartment. An extra bed or cot

138 may be provided in the closet-compart-

ment 5, being pivoted or hinged at 139 to the

side of said compartment and adapte<l when
turned down to rest on the ledge 78 aforesaid,

the fixed ledge serving not only as a support
foi' the bed or cot, but as a lateral extension
thereof. The bed 138 may be held in raised

position by a button 140. In addition to the

saving of room eft'ectcd l)y this sliding and
folding bed construction, there is tlie further
advantage that wlien the bed isilownand pulled
out its center of gravity is so far out from thel

pivotal axis that great effort would be required!

8(
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rai.-. it, and tlicrc is, thoretore, a greater

eelintrof s.'curity on tlu> part of the user that

t wilfnot accidentally tip up.. .,,.,.
The foUling-bed al)ovc described is desir-

blv provided with means for airing or yon-

ila'ting the bedclothes during the daytime,

ror this purpose wires, bars, or rods 123 are

)ivoted at one end of the footboard-posts 122

tnd detachably engaged by hook means U9
vith the other footboard-post, so ivs to form

•ack deviceson which the l)edclothing maybe

leciired 1)V clothes-pins, so that when the bed

s tiirneir up the bedclothes will hang open

ior free airing, as shown in Fig. XXI I he

posts l'>-' are rabbeted to receive the hinged

footi>oard i»;5. In case this device is employed
,

the foKling footboard y:^ and flap 89, above de-

scribed, mav be used only to hold the mattress
,

and under (iuilts against the spring-bed. To ,

further support the mattress.the latter may be
j

suspended from the foot end of the bed by

loop means U5 on the mattress engaging hook

means U6 on the immovable part of the toot-

board. In using the rack devices each bar 123

is freed at its hook end and the Ijedclothes

slipped over it and fastened, and the bar 123 is

then hooked in place. A similar combined

sliding and folding bed and fireplace -12 isde-

sirablv provided in the recess 8 of the parlor

or living room 2, and in association with the

bath-room it presents the same advantages as

alwve set forth, the gas connection 72 to the

heater 126 in the bath-room and to the hre-

place Ijeing partly in common. Said bed-frame

4:2 is arranged to swing or fold in the recess

or compartment 8, al)ove referred to, said

compartments projecting into the bath-room

space, so as to utilize what would otherwise be

waste space in the bath-room compartment 7.

Comi)artment 8 is desirably closed at top and

has a ventilating-opening controlled by a ven-

tilator 119, similar to ventilator 31. The ledge

78, formed by the otfset in the partition be-

tween the bed -compartment and the bath-

room, forms a convenient seat for a person

usino- the bath-tub H2 and may also be used

as a shelf. Either or both of the folding-bed

compartments may be provided* with addi-

tional ventilating means consisting of a flue or

) ventilating connection 150, leading from the

interior to the lower part of said recess, this

flue having a controlling-valve or damper 151,

with operating means 154:.

In connection with either of the closet-com-

5 partments—for example, the closet-compart-

ment 9 alongside the bath-room—I may pro-

vide in the wall «, which divides between the

apartment and compartment 2 and 9 a body

104, one side of which is formed as ane.xtrabed

o and the other as a closure for the door of said

closet-compartment and adapted to swing on

vertical hinges as a door and to tilt on hori-

zontal pivots to enable it to be used as a bed.

The pivoting of such body in this manner may

be variously accomplished; bujb a desirable

90

construction is that shown in Figs. XVIII to

XX wherein 100 designates a strip hinged

to'the side or jamb 101 of the door by hinges

102 and connected to said Iwily 104 by a hori-

zontal pivot 105. Headed pins or bolts 106 7°

on the edge of said body are adapted to en-

gage slots 107 in strips 103 on the strip 100,

these slots being concentric with the pivot

105 to allow movement of said body oq such

pivot and the heads of said pins engaging 75

l)oth of said slots to brace said body against

lateral movement. In line witli the pivot 105

is a pivotal holt 108 in the opposite jamb of

the door, and when this bolt 108 is shot out or

protracted said l)ody 104 may be turned down 80

on the pivots 105 108 to a horizontal position.

^ At the same time a leg or foot piece 109,

i
hinged to the front of said body, maintains or

assumes a vertical position, as shown in Fig.

I

XX so as to rest on the floor and support the »5

outer end of said body, enabling it to serve as

a bed. When said body is raised, this hinged

leg or support swings on its hinges so as to

I

fold against said body, as shown in Fig. XV 111,

and when so raised said body may be held ver-

tical and locked to the strips 100 by a turn-

' button or catch 110 on the strip 100. Ihe

I l)olt H»8 mav then be retracted, so as to re-

i

lease said i)ody, and the latter may be used as

1
an ordinarv door. A counterweight 111 may 95

be provided for the combined door and bed.

112 designates a bed or cot attached to the

rear of said body.

c designates in a general way the walls ot

the inclosure for the apartments, compart- 100

ments, or rooms.
'

A stand or center-table 130 may be provided

in one of the rooms—say room 1—and a remov-
able top 131 may be attachable thereto and

may be provided with means engaging hooks 103

or projections on the door 132 of the kitchen-

compartment, so as to be hung up out of the

way when not in use. This feature is fully

shown and claimed in my Patent No. (00,501,

dated May 20, 1902, but is herein shown, as it no

aids in the complete changing over of the

room from a living-room to a dimng-roora.

Theopen space 28, extendingabovethe com-

partments 3 4 5, desirably communicates with

the outer air on each side of the building, as

indicated in Figs. I and II, by screened open-

ings 160, and an opening or passage 161, con-

nectino- the open spaces 28 on each side of the

house,''isalso formed between the joists over

th- hall, so that a clear pass-ige is provided for

a draft of air from side to side of the house

through the space, whereby a maximum of

ventilating effect is attained.

The various means for ventilation above

described are of especial advantage in connec-

tion with the condensed or interchangable

apartment system described, for the reason

that each room being in continuous use pro-

vision for continuous ventilation witliout in-

i terfering with such use is essential. The ar-

iJS

125

130
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Fang-cment sot fortli has spocial advantages
when used in cold climates, as it I'educes the

size of the building, and therefore tiie amount
of artificial heat required to warm it.

S What I claim, and desire to secure by Let-

ters Patent of the United States, is— '

1. In an apartment-house, a suite or double
apartment, one room of which has one side oc-

cupied Ijy a i)lurality of compartments, coni-

lo prising a bath-room, and a bed-compartment
projecting into the bath-room, and the other

room has one side occupied ])y a plurality of

compartments comprising a kitchen-compart-
ment, a closet-compartment, and a bed-com-
partment projecting into one of said compart-
ments.

2. In an apartment-house, a suite or double
apartment, one room of which has one side oc-

cupied by a plurality of compartments, com-
prising a bath-room compartment, a closet-

compartment and a bed-compartment project-

ing into one of the other compartments, and
the other room has one side occupied by a plu-

rality of compartments, compi-isinga kitchen-
2o compartment,a closet-compartment.and abed-

compartment projecting into one of said com-
partments.

3. An apartment-house, comprising a plu-

rality of suites or double apartments, one room
30 of each suite liaving one side occupied by a set

of compartments, comprising a bath-room and
a bed-compartment, and the other room of

each suite having one side occujjied by a set

of compartments, comprising a kitchen-com-

35 partment and a bed-compartment, similar sets

of compartments being arranged in proximity
and back to back in adjacent suites.

4. In an apartment- house, a plurality of

suites, having arranged in juxtaposition and
40 back to back, similar sets of compartments,

comprising a kitchen-compartment provided
with a gas-stove, and a tolding-bed compart-
ment adjacent to the kitchen-comiiartment and
provided with gas-heating means.

45 5. In an apartment-house, a plurality of

suites having, arranged in proximity and back
to back, similar sets of compartments, com-
prising a bath-compartment and a bed-com-
partment, both provided with heating means,

50 and gas-supply connections common to both
of the heating means.

6. In an apartment construction, a room
having a compartment formed at the side

thereof, with a closet at the back of said com-
55 partment having perforate slielves, the wall

or room-casing back of said closet being pro-

vided with a flue connected to the lower and
upper parts of said closet.

7. In an apartment construction, a room
60 having a kitclien-compartment formed at one

side thereof witli a vertical' recess formed in

one side of the wall of said compartment, a
swinging door. Ix'tween said room and com-
partment, a ga->-^tnve hung on said swinging

65 door and projecting into said recess when tlie

door is closed, and ventilating means above
said recess.

8. In an apartment construction, the com-
bination of the room-casing having a ventilat-

ing-opening in its top, a swinging gas-stove
and a flue arranged to direct the hot air from
said stove to said opening, while allowing the
swinging movement of the stove.

9. In an apartment construction, the combi-
nation of the room-casing having a ventilat-

ing-opening in its top, a stove, a swinging
support for said stove, and a flue connected
to said swinging support and movable beneath
the ventilating-opening so as to maintain its

communication therewith.

10. In an apartment construction, the combi-
nation of a stove, a ventilating-flue, and a
hood slidably connected to said flue and ex-
tending over the stove.

11. In an apartment c(mstruction, the combi-
nation of a stove, a swinging support there-

for, a hood mounted to slide vertically on said

support and extending over the stove, a flue

communicating with said hood and attached
to said support, and a room-casing having in

its top an opening extending over the path
of movement of the flue to receive the dis-

charge therefrom in all positions of the flue.

12. Inakitchen-apartmentconstruction, the

combination of the sink, the inclined tray ar-

ranged to drain into the sink, and a swinging
shelf arranged below said tray and adapted
to swing forward under the edge thereof.

1:5. In a kitchen-apartment construction, the
com))ination of the sink, the inclined tray ar-

ranged to dram into the sink, and a swinging
shelf arrangeil below said tray and adapted
to swing forward under the edge thereof, said

shelf having a closed front serving as a screen

when the shelf is closed.

1-4. In a kitchen-apartment construction, the

combination of the swinging shelf having a
closed front and an open-topped box beneatli

said shelf and closed by said shelf when the

latter is closed.

15. A room provided with a lateral com part-

ment of less height than the room, and with a

ventilating-space above said compartment, an
opening being provided from saitl compart-
ment into said space, a ventilator over said

ojiening, and means for controlling said ven-
tilator.

16. A room or compartment having a venti-

lating-opening in its top, a hinged flap over
said opening, a pulley over said flap,, and a

cord attached to the flap and passing up o\er
said pulley and down through a slot in said

flap.

17. Inan apartmentconstruction,thecombi-
nation of a wall-casing having a recess, a ver-

tical roller pivoted in said recess and having a
J

curtain wound thereon, and a cover for saidj

recess connected with said roller.

18. In an apartment construction, a roor

having a compartment at one side, a door foj
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mud con.i'aitiiiont pmvUlod witli a recess and

with !i
vn-tiaiU.v-svvinyinjr piincl tor closintr

siiid rwcss, and a spriny dovicetor operating

said paiit'l to close same. .,,,,. ,

1<) Tlie foiuhiiiation with tlio hincjed sup-

port and the yas-stove carried thereby, ot

jias-pipe connections to said stove comprising

a swivel-couplino- formed as a tuba ar hinge

m line with the hinye-axis of the said support.

20 The combination with the hinged sup-

port, artd the gas-stove carried thereby, ot

the u-as-pipe connections to the stove com-

prising a swivel-coupling formed of two con-

centric tubular members, a screw-collar en-

gaging one of said members and a packing

means pressed by .said screw-collar against

the other memlier.
.

21 In an apartmentconstruction the combi-

nation with two adjoining apartments and a

hinged door-leaf between said apartments, ot

a gas-stove carried by said hinged door-leat,
j

and gas connections to said stove comprising a

tubular hinge ia line with the axis of the door.
,

2'-' The combination with the wall-casing

having a recess, t)f a folding and sliding bed-
j

frame mounted to fold into said recess and to

be capable of being turned down and drawn !

out from said recess.
,, • !

23 The combination with the wall-casing I

having a recess, of a folding and sliding bed- 1

frameT trunnions whereby said bed-frame is

pivotallv supported in said reftfess. and connec-
|

tions l)etween said trunnions and bed-frame,
j

whereby the latter may be drawn out when in
;

lowered position. „ • ,

24. The combination of the wall-casing hay-

in<J' a recess, trunnions on said casing in said

recess, and a bed-frame having slots engaging

said trunnions. .

25. The comliination of tlie wall-casing hay-

ing a recess, trunnions on said casing in said

recess, a bed-frame having slots, and rollers

engaging said slots and journaled on said trun-

nions. . .
, ,

26. A house construction comprising a tolcl-

ing-bed compartment, an adjoining compart-

ment, with an intervening wall having its up-

per part projecting into the bed-compartiiient

and its lower part projecting into the adjoin-

ing compartment and an intermediate ledge,

and a folding and sliding bed frame pivotally

and slidablv mounted in said recess so as to

slide back under said ledge and fold into the

bed-compartment.
, .

2T. A house construction comprising a told-

ing-bed compartment, and adjoining closet and

bed compartment, with an intervening wall-

casing having a liorizontal ledge, the upper end

of safd wall being relatively advanced into the

folding-bed compartment, a folding bed pi\ -

otally and slidably mounted in said folding-

bed compartment so as to slide under said ledge

and fold into its compartment, and a bed hinged

in the closet-compartment and adapted, when

\ 6$ lowered, to rest on said ledge.

75

8S

90

25

30

35

40

45

50

55

60

28. A house construction comprising a

hinged lied, and a fixed ledge arranged paral-

lel U) the sides of tUe bed. and adapted to act

as a lateral extension of tiie lied when down.

,2'.). A house construction comprising a 7°

hinged beil. and a tixed ledge arranged paral-

lel to the sides of the bed and adapted tosup-

jiort one side of the 1)ed when the latter is low-

ered and to constitute a lateral extension ot

the bed.
. . , ,

30. A house construction comprising a batn-

compartment, an adjoining apartment having

afolding-bed compai'tment i)iojecting into the

bath-compartment, the wall l)etween said com-

partments having its lower i)!irt oflfset into the »o

bath-compartment to form a horizontal ledge,

a folding bed arranged to slide under said ledge

and fold into said folding-bed compartment

and a bath-tub in the bath-compartment ar-

ranged adjacent to the said ledge.

31. In an apartment construction, a floor, a

1

wall-casing having a recess, and a folding lied

pivotally and slidaby mounted in said recess

' and provided with roller means engaging said

I

floor when the bed is lowered.
' 32. In an apartment construction, a floor, a

\ wall-casing having a recess, and a folding-bed

i

frame pivotally and slidably mounted in said

1 recess and provided with a mantelpiece act-

i

ing also as a bed-support, and roller means in 95

I the edge of said mantelpiece.

1
33. In an apartment construction, a floor, a

1 wall-casing having a recess, and a folding bed

! pivotallv and slidably mounted in said recess

and provided with roller means engaging said 100

I floor when the bed is lowered, a mantelpiece

' on said bed acting as a bed-support, and car-

rying said rollers and provided with mold-

ings simulating the appearance of said roller

means. . ,,

34 In an apartment construction, a wall-

casing having a recess, a lieater mounted 111

fixed position near said recess,*and a folding

bed pivotallv mounted in said recess and a

fixed fireplace cooperating with said heater no

and exposed when the bed is raised.

35 In an apartment construction, a wall-

casing having a recess, a gas-heater mounted

in fixed position near said recess, and a fold-

ino- bed pivotally mounted in said recess and- "5

a fixed fireplace cooperating with said heater

and exposed when the bed is raised.

1

36. In an apartment construction, a wall-

I casino- having a recess, a heater fixed near saicl

': recess, trunnions on the wall-casing in said 120

i recess, one of said trunnions being hollow, a

i

ijed-frame pivotally mounted on said trun-

nions and a fixed fireplace, adapted to coop-

I
erate with the heater and exposed when the

1 bed is raised, and flue means leading from said i -5

i

fireplace through said hollow trunnion.

1 37 In an apartment construction, a wa 1-

1 casing having a recess, a bed-frame pivotally

1
mounted in said recess, and a headboard mov-

1 ably supported in said recess, so as to advance 10°

105



..nd act as a closure for the recess wlien the

bed is lowered.

38. In an apartment construction a wall-

casing having a recess, a bed-frame pivoted

5 therein, a headboard in said recess and a mov-
able support for said headboard adapted and
arranged to allow forward movement of the

headboard when the bed is lowered.

39. In an apartment construction a wall-

lo casing having a recess, a folding bed pivoted

in said recess, a headboard movably mounted
in said recess, so as to move forward to act as

a closure for the recess when the bed is low-

ered, and adapted to be engaged by the bed
15 when the latter is raised, to cause the head-

board to be moved back in the recess.

40. In an apartment construction, a wall-

casing having a recess, a folding bed pivoted

in said recess, a headboard in said recess, and
20 parallel-motion links pivoted to the casing

and to the headboard and supporting the lat-

ter so as to enable its forward-and-back move-
ment.

41. An inclosure, a wall dividing the in-

25 closure into two apartments and furnished

with a passage communicating between the

apartments, a strip hinged to the wall at one
side of said passage, a body connected to said

strip by a horizontal pivot and forming a clo-

30 sure for said passage, a horizontally-slidable

bolt adapted to form a releasable pivotal con-

nection between the body and the wall at the

other side of the passage in line with the afore-

said horizontal pivot, and means for holding

35 the body in a substantially horizontal i)osition.

42. An inclosure, a wall dividing between
two apartments in said inclosure and furnished

with a passage communicating l)etween the

apartments, a strip hinged to the wall at one
40 side of said passage, a Iwdy pivoted to said

strip by a horizontal pivot and forming a clo-

sure for the passage, means on the body en-

gaging with the strip when the body is in ver-

tical position to support the body against lat-

45 eral strain, means for pivotally connecting
the body to the wall at the other side of the

passage and means for holding the body in

substantially horizontal position.

43. An inclosure. a wall dividing between
50 two apartments in said inclosure and furnished

with a passage communicating between the

apartment, a strip hinged to the wall at one
side of said passage, a body pivoted to said

strip by a horizontal pivot and forming a clo-

55 sure for the passage, means on the body en-

gaging the strip when the body is in vertical

position to support the body against lateral

strain, means for pivotally connecting the

body to the wall at the other side of the pas-
60 sage and a leg hinged to the body to support

one end thereof when the body is in substan-
tially horizontal position.

44. An inclosure, a wall dividing between
two apartments in said inclosure and furnished

65 with a passage coranmnicating between the

apartments, a strip hinged to the wall at one
side of said passage, a body pivoted to said

strip by a horizontal pivot and forming a clo-

sure for the passage, means for holding the

door in substantially liorizontal position on 70

its said pivot, and means for locking said body
to said sti'ip when in a vertical position.

45. An inclosure. a wall dividing between
two apartments in said inclosure and furnished
with a passage communicating between the 75
apartinents, a strip hinged to the wall at one
side of said passage, a iwdy. pivoted to said

strip by a horizontal pivot and forming a clo-

sure for the passage, and a leg hinged to said

body to support one end when the body is in 80

a substantially horizontal position.

46. An apartment -suite coniprising two
communicating apartments, a series of com-
partments occupying one side of one of the

apartments and constituting respectively a 85
kitchen-compa'rtraent, a folding-bed compart-
ment, and a bed and closet compartment, a

scries of compartments occupying one side of

the other aiiartmeut and comprising a bath-

compai'tmcnt, a folding-bed compartment and 90
a l:ie(l and closet compartment, the folding-bed

compartment projecting into adjacent com-
partments, folding beds pivotally mounted in

said folding-bed compartment, beds invotally

mounted in the bed and closet compartments, 95
heaters arranged in folding-bed compart-
ments, gas-stowe and heating means in the

kitchen and bath compartment* adjoining the

folding-bed compailmentsand gas connections

common to said heating and stove devices. 100

47. An apartment construction comprising
a wall-casing having a recess, a folding bed
mounted in said recess, and ventilatingconnec-

tions to the lower and upper parts of said re-

cess. 105

48. An apartment construction comprising
a wall-casing having a recess, a foldinsr bed
mounted in said recess, ventilating connec-

tions to the lower and upper parts of said re-

cess, and valve means for said ventilating con- no
nections.

49. In an apartment construction a wall-cag'

I ing having a recess, ventilating connections to

. the lower and upper part of said recess, a fold-

\
ing ])ed pivdted in said recess, and rack means 175

1 on said bed adapted to extend in the recess

I when the bed is raised to provide for support

I
and ventilation of bedclothing.

;

50. In an apartment-house construction, a

wall-casing, forming two apartments with sets ,
1 20

of compartments occupying one side of each
' apartment, one set of compartments compris-

ing a kitchen, folding-bed and closet and bed

compartments, and tlie other set comprising

bath, folding-bed and closet and bed compart- 125

ments, a sink and adjacent inclined tray in

the kitchen -compartment, a swinging shelf

under said tray, a gas-stove and a swinging

support therefor, constituting a door-leaf be-

1 tween the kitchen-compartment and the
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iacent apartment, a folding hod pivotally and

slidiibly mounted in thcl'oldmtr-bed compart-

ments,'!! moval)le headlioard mounted nitiie

bcd-eomiiartment to move forward and close

5 the same when the bed is Uiwered, a bed hinpd

to the wHll-cHsiniiinoneof the cU)set and bed

compai-tments, the wall-casiny Ijetwecn the

foldino-bed compartment and the adjommjf

comi)artment beintr a horizontal ledge to serve

lo in one case as a support for s^id hmged bed,

ami in the other case as a seat adjacent to the

bath-tub, a bed formed as a door for the other

closet and bed comi)artmcnt, and adjusted to

swinf vertically on a dooi-, and horizontally

15 to serve as a bed, partition means consistmg

of spring-rollers and curtains wmdmg" there-

on and pivc/..illy connected together, and the

wall-casing having recess means to receive

the partition means when not in use, and

20 means for supporting the curtam means m
extended position from the wall-casing.

51. An apartment-house construction, com-

prising a plurality of rooms or compartments

having an open tpace above them, and draft

25 passage-ways communicating through such

open space, from side to side of the house.

52. In an apartment-house, a draft-passage'

means communicating from side to side of the

house, and rooms or compartments opening

30 upwardb into said draft-passage means.

53. In an apartment-house, a plurality ot

suites of rooms, an intervening hall, com-

partments with open spaces above thenri being

provided in each suit.-, and draft- passage

means leading over the hall and through the 35

side walls of the house, toestui)lish draft con-

nection from side to side of the house over

said compartments, and ventilating connec-

tions leading from said compartments to the

open spaces above same.

54. In an apartment construction, a wall

having an opening therethrough, a bed piv-

oted i-. I he opening, and a closer for the open-

ing, operated by the movement of the bed to

close the opening when the Ued is lowered.

55. In an apartment construction, a wall

havino- an opening therein, a closer for the

opening, and a bed pivoted in the opening

and adapted to displace the closer when the

bed is raised to close the opening.

56. A compartment having in one wall an

offset receptacle, a bed pivoted therein, arid a

bed pivoted to another wall and adapted to

move into and out of position above the opet

of said receptacle.

In testimony whereof I have signed my name

to this specification, in the presence of two sub-

scribing witnesses, at Los Angeles, in the

county of Los Angeles and State of Califor-

nia, this 6th day of March, 1903.

WILLARD C. JAMES.
Witnesses:

Arthur P. Knight,

Julia Townsend.
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[Defendants' Exhibit No. 13.]

[Endorsed] : No. 15,293. In U. S. Cireiiit Coui-t,

Northern District of California. Marshall &

Stearns Co. vs. Mnrphy. Deft. Exhibit 13. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals for

the Ninth Circuit. Defendants' Exhibit 13. Re-

ceived Mar. 15, 1912. F. D. Monekton, Clerk.
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UXITEI) STATES PATENT OFFICE.
\VILLAKI) ('. JAMES, OF CUCAMON(iA, CALIFORNIA.

COMBINED HEATER AND FOLDING FURNITURE.

No. 813,383. Specification of Letters Patent. Patented Feb 20, 1906.

Original application filed June 17, 1901, Serial No. 64,947, Divided and this application filed February 14, 1903. Serial

No. 143,452,

V> n// icliniii ii nidii concern:

Be it known that I, Wii.i.ard C. J.vmes, a

itizcn oftlio United States, n'si(lin<j at C'uca-

longa, in the county of San Bernardino and
tate of Cahfornia, have invented new and
seful Improvements in a ('ond)ined Heater
nd Foldinji Furniture, of wliieh the foUow-

if!; is a speeilieation.

The oliject of this invention is to econo-

lize space in li\infi; ami sU'e|)in<i: rooms. This
aeeoniphsli by forming a fohhngbed or simi-

ir artieU^ of furniture with heatino; means,
ich as a lirephiee, tliat is exposed and
rouglit into |)ositi()n for use when the bed is

)l(led up.

The invention is partieuhirly intended for

se in connection with a foUHng bed, such as

lown in my Patent No. 700, .501, dated May
n, 1902, granted on apphcation, Serial No.
4,947, filed June 17, 1901, of which the pres-

:it a])phcation is in part a division, such
)lding l)ed being pivoted in and acting as a

osm'e for a recess in the wall of a room, so

lat when the bed is turned up the fireplace

ssumes its natural position in the wall of the
)om. In said patent an imitation or repre-

>ntation of a iireplace was made in the bed-
ottom; and the main object of my present
ivention is to provide for an actual opera-
ve fireplace in this connection, although it

lay be apjiHed with any kind of heating de-

ice and any article of folding wall furniture

lat may be suitable.

My invention further relates to improved
leans for ventilation, to structural features

hereby the combined article of furniture is

ndered more stable when in raised position,

lore convenient and safe in operation, and
lore attractive in appearance, and to means
ir safeguarding against escape of gas when
le bed is in use.

The accompanying drawings illustrate the
vention.
Figure I is a front ^^ew showing the bed in

ilded-up or closed position in the wall of the

iom. Fig. II is a vertical section on the

le II II of Fig. I, showing the bed in lowered
Isition in fidl lines and in folded position

1
dotted lines. Fig. Ill is a detail section

an automatic cut-olF valve for the fuel-

ply to the burner. Fig. IV is an edge
w of part of the bed-lrame and casing,

indicates a portion of the wall or casing

6o

70

75

80

floor thereof. A rece.ss .3 is |)rovided in (lie 55
wall 1, and the bed-frame 4 is pivotally sup-
ported in said recess, preferably by trun-
nions .5 (i in the wall 1, in sucli manner as to
enable the bed-fi'ame to close the opening of

t he recess when said frame is folded or turnc
up. The wall 1 therefore serves as a fixed
support for the folding bed -frame, and the
latter serves as a closiu'e for the opening in

the wall. The bottom <.)f the bed-frame is

formed with afirej)lace 7, wiiichis expo.sed in 65
front when the bed-fi'ame is turned up, and a
gas-supply conduit 10 is led to a burner S in

said fireplace. A flue or conduit 1 1 for waste
products of combustion is preferably |)ro-

vided leading fi'om the fireplace, both of said

conduits preferably j)assing through the
trunnions 5 6. The bed-frame 4 is suitably
counterweighted by a weight 9. On the bot-
tom of the bed stead or frame 4 is a shelf or
projecting flange 12 that serves as a foot or
support for the bed when the frame is turned
down and as a shelf or mantel when the bed
is turned up.

The Inirner or heater S is rigidly secured to
the bed-frame in such position that when the
bed-fi"ame is in raised position this heater
will be in fi'ont of and below the pivotal
point, tliis being necessary to bring it to the
usual position of a fireplace. As a conse-
quence when the bed-frame is swung to low-
ered position the fireplace and heater will

pass back into the casing or rear compart-
ment, where it will be comparat ively inaccessi-
ble. It is thus not practicable to use a flexi-

ble connection to this heater, as such connec-
tions are unavoidably su1)ject to deterioration
and leakage, and must be kept in plain sight

;

but by leading the connection through the
pivotal support I provide fur a connection
wlfich may be made permanent and gas-
tight, a point of consideral)le importance in

view of the serious results of leakage to the
occupant of the bed. In the case of the out-
let for the products of combustion this ccm-

struction is especially necessary, as no flexible j 00

connection of sufficient size or of the requi-

site heat-resisting capacity would be possible.

On the wall 1 above the opening of recess

3 is secured a shelf, ledge, or projection 13,

and the bed - frame is preferably l)ro^^ded 1 05
with posts, ))rackets, or projections 14, that

when the bed is turned up engage and closely

90

95



s688 813,383

15

said posts or brackets serve to assist in the

support of shelf 13, and the hitter serves to

frictionaU}' liold the bed-frame in chised po-

sition. A sprino; catch or boh 15 on one of

the posts or brackets 14, en<rat;ing in the fixed

shelf 13, serves to insure retention of the bed-
frame in folded position until said bolt is

withdrawn. The shelf 13 and posts 14 serve

as ornamental features of the mantel in con-
junction witli the mantelpiece 12, and the
shelf 13 may also serve to temporarily receive

articles fi'om the mantel when the bed-frame
is to be turned down. Above the shelf or

mantelpiece 12 a mirror 16 is ]H-ovided, the
shelf 13 serving as an entablature for the mir-

ror and for the mantel as a whole. The
shelf 13 projects from the casing-board 17,

that extends over the open of recess 3, and
cleats IS are preferably secured on the back

20 of said casing-board to stiffen it, and by
means of screws 19 passing through cleats 18,

board 17, and into shelf 13 said cleats serve

to assist in supporting the shelf 13.

Posts or side pieces 20 are secured on the

25 front of frame 4, the lower ends of these posts
being beveled or inclined to permit them to

swing back and clear the floor 1 when the
bed-frame is turned down. A fixed casing
21 is arranged to surrountl the lower ends of

30 said posts 20 to conceal the open joint and at

the same time give the effect of a pedestal.

The side extensions 22 22 of the pivoted
frame 4 overlap the side posts or casing of

the recess 3, so as to conceal the joint as far

35 as possible. Below the pivoted point, how-
ever, these extensions are cut away to allow
the frame 4 to move back, and beads or

strings 24 (see Fig. IV) are secured on the
lower part of the casing at each side to take

40 the place, as far as regards the appearance or

finish, of such cut-away portions, so that when
the frame is i-aised the side line thereof is ap-
parently continued without break.
The portion of the bed-frame front or bot-

45 tom that is l)etween the mantelpiece 12 and
the floor is ])referably boxed or advanced
forward by a fu-eplace front or facing 25, fin-

ished with tiles or in other suitable manner,
and the fireplace 7 is formed as a recess in

tliis front piece.

The recess 3 is desirably closed at the top
except for a ventilating-opening 26, that may
be closed by a liinged flap or valve 27, opening
upward and controlled b}- a cord 28 passing
over a pulley 29 and extending downward
through a notch :>0 in the said flap, so as to

be witliin reach of the person using the bed.
This cord hangs to one side of the bed, so as
not to interfere witli raising the bed, and it is

60 pi-ovided on the cud with a ring 31, which
may be caught nu a hook or nail 32 to hold
the flap or ventila I nr 27 in open position. By
this ventilator tln' bodclothing may be eftec-

tually ventilated wlu-n the bed is turned up
65 during the day.

so

5.5

A folding end board 40, constituting a
headboard or footboard, may be hinged to

the inner end of the bed, and when the bed is

turned up tliis end board engages with the

back wall of the bed-compartment and is 1

thereby folded, so as to aid in holding the

bedclothes in position.

Fluid fuel, such as gas, is supplied from the

service-pipe 33 through a swivel-coupling 34
by the pipe or conduit 1 0, that passes tlirough

the hollow trunnion 5 and leads back of the

front piece 25 to the gas-log, burner, or heater
8. A regulating-valve 35 in this pipe has a

handle 36 extending forward of the front

piece 2, so as to be accessible to the occupant
of the room when the fireplace is in operative
position, ^^lien the fireplace is turned down,
however, this valve is out of the way and can-
not be meddled with by children or others
who might otherwise turn on the gas when
the bed is ilown. To further insure against

passage of gas under such conditions, I may
;

provide a positive shut-oft" valve controlled

by the movement of the bed-frame when the
latter is tiu'ned down to shut oft' the ga.s-sup-

ply. Thus, as shown, the swivel-couplmg 34
is formed with a port 39, that when the beil-

franie is vertical allows free passage of gas
and when said frame is turned down cuts oft'

the gas connection. The trunnion 6 on the

other side of the bed -frame is also, prefer-

ably, made hollow antl of sutlicient size to re-

ceive a flue or coniluit 1 1 , that leads from the

upper part of the fireplace 7 and turns freely

in said trunnit)n, a sleeve or packing of asbes-

tos 37 l)eing desirably interposetl. From the
j

outer end of this hollow trunnion 6 a flue or
1

chimney 38 leads upwardly to discharge the
waste o;ases.

Wliile my invention as above described is 1

particularly applicable in connection with a
folding bed, it may be applicable with other
ft)lding furniture, the bed and fireplace com-
bination being selected as most appropriate,

however, as it is not generally desired to use 1

the fireplace tlm-ing the time that the betl is

occupietl; nor is my invention limited to

any particiUar form of heating device, as any
suitable heater may l)e used.

What I claim, and desire to secure by Let- i

ters Patent of the United States, is

—

1. A combined folding bed and heater com-
prising a fLxed support, an inlet and an outlet

pipe therein, a perfi)rated bed-fi'ame pivot-

ally mounted in the support, a heater rigidly i

secured in the fxont of the frame, means at

the rear of the frame for connnecting the inlel

with the heater, and means for connecting
the perforation with the outlet.

2. A combined folding bed and heater conj
prising a support, an inlet anfl an outlf
therein, a perforated bed -frame pivotall

mounted in the support, a heater rigidly sJ

cured in the forward side of said frame, a pij

at tlie rear of the frame from the inlet to
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?nt(M' ]iroviil('(l witli a valvo, n luindh^ troiii

10 valve to llu' front of tlic fnvmo.aiul a ron-

uit from tlu' ixTloratioii to tlic outlet.

3. Acoinl)inc(l i'oldiiii,' hod and heater, coiu-

risiiiij fixed su|)|)ortiii<; means, a hed-franie,

ivotally supported in sueli means, and a

:>ater, rii^idiy secured to tlie bed-frame, said

?d-frame l)eiiii: provided witl) a recess serv-

i; as a lire|)lace for tlie iieater, and a fuei-

ippiy conduit leading;; through the pivotal

il)port of the hed-frame and coninumicat-
ij; w ith th(^ iieater.

4. Acomi)ined foldini^ bed and Iieater, com-
ising fi.xed sup])ortin^' means, a bed-frame,
unnions \vh(>rei)v said bed-frame is pivot-

ly su])i)orted in tlie fixed supporting; means,
le of said trunnions beini; provided with a
•nduit therethroujjh for fuel, and the other
nnnion beinji' provided with a conduit
lerethi-ouijh for waste <;ases, and a burner
id fireplace on the bed-frame respectively
mnected to said conduits.

5. A combined foldini; bed and heater, com-
isiuix fixed supportinij means, a bed-frame
1 the fixed supporting means, trunnions
hereby said bed-fi'ame is pivotally su])])ort-

I in the fixed supporting means, one of said
unnions being provided with a fuel-supply
issage, and tlie other with a passage for

aste products of combustion, a burner on
e bed-fi"ame connected to said passages,
1(1 fuel-sup])ly and waste flue pipes in the
:ed supporting means connected to the re-

ective passages.

li. A combined folding bed and heater com-
ising a support, a bed-frame therein, hollow
unnions between the frame and the sup-

port, a heater in the forward side of the frame,
a pipe from the heater to and projecting
through one of the trunnions, the outer end 40
of which is perforated, an inlet pivotally

mounted on said end of the \n\H' and ada])ted

to communicate with said perforation when
the Ix'd-frame is in its vertical or folded po-
sition, and a ventilator comnumicating with
the heater and passing through the other
trunnion.

7. Acombined folding bed and heater com-
prising a fixed support, an inlet and an outlet

pi|>e therein, a perforated hcd-lTame jiivot-

ally mounted in the support, a heater rigidly

secured in the frame, means for connecting
the inlet with the heater, and means for con-
necting the perforation with the outlet.

8. In an apartment construction, a bed-
holding compartment, anil a hed-frame piv-

otally supported at the front of the compart-
ment, a heater rigitUy secured to said bed, in

front of and l^elow the pivotal support there-

of so as to swing back into the compartment 60
as the bed-frame is lowered, and a fuel-suji-

ply conduit extending through the pivotal

support of the bed and comniunicating with
the heater.

In testimony whereof I have signed my 65
name to this specification, in the presence of

two subscribing witnesses, at Los Angeles, in

the county of Los Angeles and State of Cali-

fornia, this 7th day of February, 1903.

45

50

55

W. C. JAI^IES.

Witnesses

:

Julia Townsend,
James R. Townsend.
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[Defendants' Exhibit No. 14.]

[Endorsed] : No. 15,293. In U. Si Circuit Court,

Northern District of California. Marshall &

Stearns Co. vs. Murphy. Deft. Exhibit 14. H. M.

Wrig'ht, Master.

Case No. 2117. U. S. Circuit Court of Appeals for

the Ninth Circuit. Defendants' Exhibit 14. Re-

ceived Mar. 15, 1912. F. D. Mouckton, Clerk.
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No. 825,840. Specification of Letters Patent. I'atented July 10, 1906.

Application filed September 17, 1904. Serial No, 224,926.

To (ill irlioiii il iiKiii roiiri-rn

:

Bo il known tluit I, Wili.ahd C. J.vmk.s, a

citizen of tlio rnitcd Stato.s, rosidinj:^ at J.iOs

An<;;olos, in tlic comity of Ijos Angeles and
State of California, have invented a new and
nseful (\)nd)inalion Apartment -Clo.snre and
Stove-Fixture, of wiiicli the followinj; is a

specification.

The present invention rehites more par-
ticidarly to a])artment constructions such as

sliown in my Patent No. 756,371, (hited April

5, 1904, wlierein two communicatin<j apart-
ments are jjrovided with an intervening door
or ciosiH'e whereon is mounted a gas-stove in

such manner that the stove may he swung
into either apartment.
The main object of the present invention

is to so construct the closure and stove-sup-
port tliat when the stove is brought into

either apartment said support will serve as a
closure between the apartments. P^or this

jmrpose the said support and closure is

formed as a door pivotally mounted to swing
on a vertical axis midway of its width, so that

it can be turned com])letely around, bringing
the stove, which is supported on one sitle

thereof, into either one of the apartments at

will. In connection with such a closure and
stove-support I prefer to provide a door,

.swinging at the side of said closure,.serving to

enal)le communication between the apart-

ments and also to give access to the reversi-

ble stove-support for operation thereof.

The invention is particularly intended for

use in connection with gas-stoves, the sup-
port being provided with means for the
proper sujiply of fuel to said stove.

The invention is further particularly in-

tended for use in apartments such as de-

scril;ed in the aforesaid patent, wherein a
smaller apartment or compartment serving
as a kitchen and pantry opens out of a larger

apartment, which serves as a dining-room
and, if desired, for other pm-poses.
An important object of my invention in

this connection is to provide closure means
which will serve as a screen l;etween the apart-

ments, so that the kitchen utensils and con-

veniences will be hidden from the main
apartment both when the stove is in the

kitchen apartment and when it is in the main
apartment.
A fiirther object of the invention is to pro-

vide means for supporting the stove in such
manner that it may be brought completely
nto either apartment, so as to serve, for ex-

am])le, for cooking in the kildien apartment
or for heating the main aj)artment while
maintaining complete closure between the

apartments. 6o

Another object of (be invention is to en-

able the stove-suppori to be v.sed to transfer

the food from the kitchen to the dining-room
after cooking and also to enable the stove to

be used for light cooking in the dining-room 65
while shutting otf the kitchen.

The accomjianying drawings illustrate the
invention.

Figure 1 isa side elevation looking from the
main apartment toward the door and com- 70
bined closure and stove-supj)ort. Fig. 2 is a

section on line a"^ x} in P'ig. 1 . Fig. 3 is a de-

tail section of the spring-lock for the clo.sure.

Fig. 4 is a diagrammatic j)lan of the tw^o

apartments. F^ig. 5 is a vertical section of 75
the means for pivotally supporting the
swinging closure and stove-support and sup-
plying fiiel thereto. Fig. 6 is a parti}' broken
side elevation of the parts shown in Fig. 5.

Referring to Fig. 4, 1 designates the main 80

apartment, which may be assumed to be a

dining-room or combination dining-room,
living-room, and bed-room, as .set forth in my
said patent, and 2 designates a minor apart-

ment or compartment at one side of apart- 85

ment 1 and adapted to i e used as a kitchen
and pantry. The wall 3 Iclween said apart-

ments is provided with an ojx'iiing 4, through
which said apartments coninmnicate, said

opening being closed by a door 5 and a 90
swinging closure 6, placed side by side, so

that when both are closed they will close the

entire width of the opening 4. Door 5 is

hinged to the casing 7 of (>|)('niiig 4, so that

its fi'ee edge .swings adjacent to the path of 95
swinging closure 6. The swinging closure 6

is pivotally mounted at ton and bottom by-

pivots located centrally of its width. The
upper pivot m.ay be simply a pivot-stud S,

tmniing in a pivot-socket i) in the top of the 100

door-casing 7, and in case a stove other than
a gas-stove is used the lower pivot may be
similarly formed. I prefer, hoM-ever, to use

a pivotal construction such as shown in Figs.

5 and 6 for the lower bearing, said construe- 105

tion comprising a step-bearing ring, or col-

lar 10, fastened on the floor 11 and a bear-

ing-plate 12, fastened at the lottom of the

door and having a downturned "ing 13, form-

ing, in conjimction with the sle)-bearing col- 1 1 o

lar, an annular channel for tlr reception of

balls 14, therel)y giving a bal-bearing sup-
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port for the door. The plate 12 may have
an upward extension or flange 15 on one side

and lips or higs 16 on the other side, a plate

17 being placed on the inner side of said higs,

5 so as to endirace the swinging closure be-

tween the flange 15 and the plate 17, said

flange and plate being fastened i)y screws 18

to the door.

19 designates the stove, which is attached

10 to one side of the swinging closure 6, so that

said closure so? '"^ ''Iso as a support for the

stove. Said «w prwff ' f a gas-stove

and is suppliv^ wuh rue. i igh pipe con-

nections extending or conuhunicating through

1 5 a pivot of the swinging closure—for example,
the lower pivot. For this purpose a gas-sup-

ply pipe 29 is brought up through the floor in

liiie with the pivotal axis of the swinging clo-

sure and concentric wdth the said bearing ring

2o or collar 10 aforesaid. A nipple 20 is

screwed on the pipe 29 and has a hollow ex-

tension or stud 21. A gasket collar or ring

22 turns freely around the said hollow stud,

and an L or fitting 23 screws into said gas-

ket-ring and surrounds the hollow stud, so as

to compress the packing 24, placed between
said parts, and thereby give a gas-tight joint.

A pipe 25 leads fi-om said L to the gas-stove.

The compartment 2 may contain the usual

kitchen facilities, such as a sink 26 and shelves

27, and when the swinging closure is moved
to bring the stove into said compartment
said stove ma)' extend alongside the sink

into the space between the sink and shelves, so

35 that practically all the space in said compart-
ment will be utilized. Furthermore, the

sink 26 may extend nearly to the fi-ont of

said compartment, so that in using the sink

the door 5 will be open and tlie user will

40 .stand in the opening. Practicalh" all the use

of a kitchen can be obtained, therefore, with-

in a space commonly' occupied by a small

closet, and a person standing in the doorway
can have access to the sink, the stove, and

45 shelves. If, however, it is desired to bring

the stove into the main room for any reason,

the swinging closure is simply turned com-
pletely around to the position shown in dot-

ted lin§s, leaving the compartment 2 com-
50 pletely cut oft" and out of sight. The door 5

serves to give convenient access not only to

compartment 2, but also to the swinging

closure, to enable nuinipulation thereof.

A lock comprising a spring-catch 30 is de-

55 sirably provide'd to hold the swinging closure

6 in either of tlif above-described positions.

25

30

said catch engaging wth detent-sockets 31 in

the top of the casing 7 and having operating
means, such as adepending chain32 , connect-
ed thereto to enable the catch to be drawn
down to release the closure. Sockets 31 are

desirably provided at each side of the pivotal

connection of the .swinging closiu'e, so as to

lock the closure in either position. The
catch 30 is movable into sockets 31 when
passing toward the same fi'om either direc-

tion, so that the door or closure can be turned
to either position in either direction.

.,

It will be seen that when the door 5 is opegi

the member 6, upon which the stove is

mounted, forms only a partial closure be-

tween the apartments, a passage o5)ened and

closed by door 5 being provided at one side of

the pivoted closure upon which the stove i.s

mounted.
What I claim is

—

1

.

The combination of two adjacent ajjart-

ments, a wall therebetween provided with an

opening, a door liinged in said opening, anda
swinging closure pivotally and reversib!^

mounted adjacent to said door and a stoye

attached to one side of said swinging closure.

2. The combination with two conuuunicat-

ing apartments of a swinging closure ]>ivot-

ally and reversibly mounted therebetween

to swing on an axis midway of its width, a

gas-stove attached to said swinging closure

and supply connections for said gas-stove ex-

tending tlu'ough a pivot of the closure.

3. The combination with two connnuiiicat-

ing apartments of a partial closiu'e therebe-

tween pivotally nu)unted to reversibly pre-

sent either sitle to either apartment, and a

stove attached to one side of said swinging

closure, a passage between said a])artmei#

being provided at one side of said closure.

4. A main apartment, a minor aparlinent

comnumicating therewith, a sink in the minor

apartment extending adjacent to the ojicning

between said apartments, a door partly clos-

ing said opening, and a swinging closure

for th»^ rest of said opening carrying a stove

and reversibly mountetl to extend th(> stow

alongside the sink in the minor apartment,

or into the main apartment.
In testimony whereof I have hereimto

my hand, at Los Angeles, California, this

day of September, 1904.

WILLARD C. JAMES
In presence of

—

A. P. Knight,
Rii.L.\ Roberts.
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UNITED STATES OF AME^^^OA.

DEPARTMENT OF THE INTExilOR.

United States Patent Office.

To all to whom these presents shall come, Greeting

:

THIS IS TO CERTIFY that the annexed is a

true copy from the Records of this Office of the File

Wrapper, Contents, and Drawing in the matter of

the

Forfeited and Abandoned Application of

John Cilek,

Filed November 15, 1905, Serial Nimaber 287,426,

for

Improvement in Folding Beds.

IN TESTIMONY WHEREOF I have heremito

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 12th

day of May, in the year of our Lord one thousand

nine hundred and eleven and of the Independence

of the United States of America the one hundred

and thirty-fifth.

[Seal] F. A. TENNANT,
Assistant Conunissioner of Patents.
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Appl. filed complete Nov. 15, 1905 , 190

Examined

:

AValter Johnson, Mar. 20, 1908 ,
190

Coimtersigned : W. W. Mortimer, ,
190

3-21-08 For Commissioner. For Commissioner.

Notice of Allowance: Mar. 23, 1908 ,
190

Final Fee Cash , 190 ,
190

" " Cert. ,
190 ,

190

Patented ,
19^
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Associate Attorney

Attorney, Townsend, Lyon, Haekley & Knight,

504-7 Merchants Trust Co. Bldg.

Los Angeles, Cal.

Name Serial Number
Patent No. Date of Patent

2-057.

MEMORANDUM.
The first fee of $15, applied to the application of

J. Cilek was included in composite letter No
received Nov. 15, 1905, which letter is on file in the

Mail Room.

S. M. POOL,
Application Clerk.

MAIL ROOM Application, Serial No. 287,426.

NOV. 15, 1905.

U. S. PATENT OFFICE.

PETITION AND POWER OF ATTORNEY.
To the Hon. Commissioner of Patents:

subject

Your petitioner, John Cilek, a citizen of the Em-
peror of Austria, residing at Los Angeles in the

County of Los Angeles and State of California,

whose Post Office address is 625 1/2 S. Flower St.,

Los Angeles, California, prays that letters patent

may be granted to him for the Folding Beds set

forth in the annexed specification, and he hereby

appoints the firm of Townsend, Lyon, Haekley &
Knight (the individual members of which firm are
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Francis M. Townsend, Frederick S. Lyon, George T.

Hackley and Arthur P. Knight), of 504^7 Merchants

Trust Company Building, Los Angeles, California,

his attorneys, with full power of substitution and

revocation, to prosecute this application, to make

alterations and amendments therein, to receive the

patent and to transact all business in the Patent

Office connected therewith.

JOHN CILEK.

SPECIFICATION.

To All Whom it May Concern

:

Be it known that I, John Cilek, a subject of the

Emperor of Austria, residing at Los Angeles, in the

County of Los Angeles, and State of California, have

invented a new and useful improvement in FOLD-
ING BEDS, of which the following is a specifica-

tion.

This invention relates to folding beds which are

attached to, in, or on the walls of an apartment, and

the main object of the invention is to provide means

whereby the bed may be effectually concealed when

not in use. In beds of this class, it is common to

provide in connection with the bed an article of wall

furniture, such as a mantel piece, mirror, etc., which,

on being turned down, discloses the bed or allows the

bed to be brought into lowered position. Such opera-

tion generally requires the removal of any loose

objects placed on the mantelpiece or other fixture,

and an object of my invention is to enable the bed

to be brought into lowered position without inter-

fering with or requiring the movement of articles

supported on the fixture.
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Another object of the inventiou is to facilitate the

movement of the bed into and out of concealed posi-

tion.

A further object of the invention is to adapt a bed

of this character for use with heaters, such as a gas

heater.

The accompanying drawings illustrate the inven-

tion.

Figure 1 is a side elevation of the improved fold-

ing bed and the supporting means therefor, with the

bed in concealed position, and the mantel or article

of furniture exposed in an apartment, the wall of the

apartment being shown in section.

Fig. 2 is a similar view showing the bed in lowered

position in the apartment with the mantel concealed

in the wall.

Fig. 3 is a front elevation of the device showing

the appearance of the mantel when the bed is con-

cealed.

Fig. 4 is a similar view showing the bed in lowered

position.

Fig. 5 is a plan of the device with the bed in low-

ered position and the containing wall sho^^'n in sec-

tion.

1 designates a wall formed with a recess or closet

2 to receive the bed wh^n in concealed position. The

frame or supporting member 3 is supported by piv-

ots 4, 5, in said wall, to swing on a horizontal plane

within the recess in such manner as to act as a clo-

sure for the recess when swTing crossw^ise of same.

The bed 7 is suitably mounted on said support, for

example, by pivots 8 to swing in a vertical plane,
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raised, the center of gravity will be inside the plane

of the pivotal point so that the bed will be stable in

raised position. Pivots 8 may be attached to flanges

or brackets 9 extending from the member 3, and

said member may be provided with posts 10 and

head board 11, simulating the appearance of a head

of an ordinary bed, the brackets 9 extending from

said posts and serving not only to support the bed,

but to conceal the inner end of same where it turns

down in folding up the bed and adding also to the

similarity in appearance to an ordinary bed. At its

outer end the bed frame 7 is provided with means

for supporting it on the floor, such as posts or legs 13

which may be pivoted at 14 to fold in against the bed

frame when the bed is turned up. In similar man-

ner a folding foot board 15 may be provided hinged

to the bed at 16 to fold thereon when the bed is turned

up, or open up when the bed is turned down, as shown

in Fig. 2.

In order that the frame or member 3 may turn

within the recess, it is necessary to allow a slight

clearance at the side of the recess, and leaves 17 are

provided to cover these clearance spaces, said leaves

being hinged at 18 to the casing 19 of the recess.

The front of the member 3, that is to say the por-

tion thereof which is exposed in the room when the

bed is concealed, may be fonned in any suitable man-

ner, for example, may be made to appear like a part

of the wall, or it may be provided with any suitable

article of furniture attached thereto. In the present

case, a mantel is shown so attached. This mantel

comprises posts 20, shelves 21 and mirror 22. It

„;ii V-. ^rs-t-rsA +1,0+ ov+ipIoc mpv hp -nlflped OU said
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shelves, as indicated at 24, without danger of dis-

lodg£'ment thereof when the member is moved in

lowering the bed, and this applies whether said

shelves be used as a mantel, or for any other purpose.

In case the member 3 is used as a mantel piece sup-

port, grate or heater means may be provided thereon,

such means being here shown as a gas heater 25,

having a burner 26 connected to a gas supply pipe

27 through a swivel joint or coupling 28 in the line

of the pivotal axis of the member 3, a suitable valve

indicated at 27 being provided to cut off the gas sup-

ply except when the heater is not in use.

Normally the parts wdll occupy the position shown

in Fig. 1. The mantel or article of furniture 20 etc.

being exposed in the room, and the bed being con-

cealed in the recess 2. When it is desired to use the

bed, the leaves 17 are sw^ung open or forwardly, the

supporting member 3 is swung around on its pivots

4, 5, into reverse position, turning the face or front

portion thereof with the articles of furniture 20 etc.

thereon back into the recess and bring the bed por-

tion forward into the room. The bed frame 7 may
then be turned down and its legs 13 allowed to rest

on the floor, and the foot board 15 being turned up,

the bed is then in condition for use. Leaves 17 maj^

then be turned back to closed position, as indicated

in Fig. 5, and the device then has the appearance of

a bed attached to the wall, the recess and the various

hinges, pivots and joints being entirely concealed.
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Vhat I claim is:-

1. The combination T;ith a supporting member plvated to

awli^ln a horizontal plane, of a bed pivoted thereon to ewlng

In a vertical plane,

r C 2, she combination v/ith a case having a recess, of a

member plTOteck to swing in a horizontal plane and acting as a

closure for aald^ecees, and a bed folding on said member,

3, The combination with a casing having a recess, of a

Bupporlng member and a^ed frame mounted to fold on said men^

ber, said supporting member being plvotally mounted to swing

In a horizontal plane to move\the bed into and out of said recees,

4, A casing having a reces^, a member mounted to swing

in a horizontal plane and acting asNi closure for Bald recess,

said member being provided on one side with an article of

furniture attached thereto, and a bed folding on the other side

of said membor.

1 JS, A casing having a recess, a member mounted to swing

in a horizontal plane in eaid receea and act as a closure there-

for, loaves hinged at the side of said recess and folding on

the space bet-Been the men-.ber and recess, and a bed frame fold-

ing on aaid member, ^
^»^ A casing having a recess, a member mounted to swing

in a horizoJrtal plane in eaid recess and act as a closure there-

r Cfor, and provided oh~~CQe face with a gas heater, and on the

other face with a bed folding"^*it|reon, and a gas supply con-

nection to the heater, having a Bwivei~tr»upllng in line with the

pivotal axis of the said member.

APK-R.
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In Testimony Whereof, I have hereunto set my
hand at Los Angeles, California, this 6th day of No-
vember, 1905.

JOHN CILEK.
In presence of

ARTHUR P. KNIGHT.
VERNA A. TALBERT.

OATH.
State of Oalifornia,

County of Los Angeles,—ss.

John iCilek, the above-named petitioner, being duly
sworn, deposes and says that he verily believes him-
self to be the original, first and sole inventor or dis-

coverer of the Folding Beds described and claimed
in the annexed specification ; that he does not know
and does not believe that the same was ever known
or used before his invention or discovery thereof;

or patented or described in any printed publication

in any country before his invention or discovery
thereof, or more than two years prior to this appli-

cation; or in public use or on sale in the United
States for more than two years prior to this appli-
cation, and that no application for patent on said
invention has been filed by him' or his legal repre-
sentatives or assigns, in any foreign country, except

as follows

A 1 •
-, X subject of

And said John Cilek states that he is a citizen ^
the Emperor of Austria
felie United Statcg and a resident of Los Angeles in
the County of Los Angeles and .State of California.

Arft^ sftid states that fee is a citizen el the United
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States a«4 resident ef m tfee County of ft»d State el

California.

JOHN CILEK.

Subscribed and sworn to before me, tbis 6tb day

of November, 1905.

[Notarial Seal] VERNA A. TALBERT,
Notary Public in and for the County of Los Angeles,

State of 'California.

Div. 8, Room 137. 2-260 Paper No. 1.

A.L.
Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, February 9, 1906.

MAILED " " "
John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504-507 Merchants Trust Bldg.,

Los Angeles, California,

Please find below a communication from the EX-

AMINER in charge of your application No. 287,426,

filed Nov. 15, 1905, for Folding Beds.

F. I. ALLEN,
E. Br MOORE.

Commissioner of Patents.

Claim 1 is rejected on Adams, 675,702, June 4,

1901, Bedsteads, Wardrobe, Shifting Fulcrum.

Claim 6 is rejected as an unpatentable aggregation,

rendered so by the union of a gas heater and connec-
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broad combination is shown to be old in James,

#756,371, April 5, 1904, cross-reference in Ward-
robe Beds, Single Frame, and Rhoads, #597,591,

Jan. 18, 1898, Wardrobe Bedsteads.

Claims 1 and 6 are rejected.

Claims 2, 3, 4, and 5 are allowed.
T TT Q<

WALTER JOHNSON",
Examiner Div. VIII.

Div. 8, Room 137. 2-260 Paper No. 2.

AS
Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, Sept. 20, 1906.

MAILED " " "

J. Cilek,

c/o Townsend, Lyan, Hackley & Knight,

Los Angeles, Cal.

Please find below a communication from the EX-
AMINER in charge of your application for "Fold-

ing Beds," filed Nov. 15, 1906, Serial No. 287,426.

E. B. MOORE,
Commissioner of Patents.

In view of a newly found reference, Ruggles,

748,563, Dec. 29, 1903 (Wardrobe Bedsteads, Single

Frame), claims 1, 2, 3, and 4 are rejected as not dis-

tinguishing by any patentable novelty thereover.

The following claims, deemed allowable in a co-
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The failure to make such claims by Oct. 15, 1906,

will be considered as a disclaimer to the subject mat-

ter thereof.

1.—In an apartment having an opening through

the wall, a reversible structure having centrally lo-

cated pivots at top and bottom, turnable in central

supports in said opening, a bed, and articles of orna-

ment and use carried upon opposite sides of the

structure.

2.—^A wall attachment for apartments and the like

having a door opening consisting of a reversible door

or structure centrally located within said opening,

pivots at top and bottom forming a vertical axis

about which it is turnable, a foldable bed or couch

carried upon one side of said structure and other

articles of furniture carried upon the opposite side,

said structure being turnable to expose either face

within the room.

Claim 5 stands allowed.

Claims 1, 2, 3, 4 and 6 are rejected.

J. H. S.

F. W. HOLT,
Acting Examiner Div. 8.
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Div. 8, Room 137. 2-260 Paper No. 3.

AS
Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,
Washinfrton, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.
UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, Oct. 6, 1906.

MAILED ** " "
John Cilek,

c/o Townsend, Lyon, Haekley & Knight,

Los Angeles, Oal.

Please find below a communication from the EX-
AMINER in charge of your application for "Fold-
ing Beds," filed Nov. 15, 1905, Serial No. 287,426.

F. I. ALLEN,
E. Bv MOORE.

Commissioner of Patents.

The following claim, deemed allowable in a co-

pending application, is suggested under Rule 96 of
Office Practice.

A failure to make this claim before Oct. 30, 1906,
will be considered as a disclaimer of the subject mat-
ter thereof:

In a wall bed, an opening in the wall, a framework
eentraUy pivoted at top and bottom and adapted to
revolve therein, combined with a bed so hung on one
side of the framework that it may be raised to a ver-
tical or dropped to a horizontal position, and an arti-

cle of wall furniture fixed to the other side of the
framework.

J. H. S.

F. W. HOLT,
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MAILED DIVISION 8, Paper No. 4

OCT. 4, 1906. Oct. 10, 1906.

Townsend, Lyon, Hackley & A
Knight. U. S. PATENT OFFICE.

MAIL EOOM.
OCT. 9, 1906.

U. S. PATENT OFFICE.

Div. 8.

Eoom 137.

J. Cilek.

Folding Beds.

Filed Nov. 15, 1905.

Serial No. 287,426.

Los Angeles, Calif., Oct. 4, 1906.

Hon. Commissioner of Patents,

Sir:—

In response to Examiner's letter of Sept. 20tli,

1906, we amend as follows:

—

Insert the following claims:

2 ^. In an apartment having an opening

through the wall, a reversible structure having

centrally located pivots at top and bottom, turn-

able in central supports in said opening, a bed,

and articles of ornament and use carried upon

opposite sides of the stnicture.

3 g. A wall attachment for apartments and

the like having a door opening consisting of a re-

versible door or structure centrally located with-

in said opening, pivots at top and bottom forming

a vertical axis about which it is turnable, a folda-

ble bed or couch carried UDon one side of said
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structure and other articles of furniture carried

ujoon the opposite side, said structure being

turnable to expose either face within the room.

bT"* remarks.
References cited in above letter have been ordered

but not yet received. Applicant is therefore not able

to respond to that part of the Office letter relating to

rejection of claims 1, 2, 3, 4, and 6, but the suggested

claims have been inserted as above to protect appli-

cant's rights in the matter.

Very respectfully,

TOWNSEND, LYON, HAOKLEY & KNIGHT,
APK—W.

Attys, for C'ilek.

MAIL ROOM. DIVISION 8, Paper No. 5

B
OCT. 27, 1906. OCT. 29, 1906.

U. S. PATENT OFFICE.
U. S. PATENT OFFICE.

Div. 8.

Room 137.

FOLDING BEDS.
Jolm Cilek.

Ser. No. 287,426.

Filed Nov. 15, 1905.

Los Angeles, Calif., Oct. 19, 1906.

Hon. Commissioner of Patents,

Si;^:—

In response to Examiners letter of October 6, 1906,

we amend as follows:

—
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Insert the following claim:

Bi

4 0- In a wall bed an opening in the wall, a

framework centrally pivoted at top and bottom

and adapted to revolve therein, combined with a

bed so hung on one side of the framework that it

may be raised to a vertical or dropped to a hori-

zontal position, and an article of wall furniture

fixed to the other side of the framework.

Very respectfully,

TOWNSEND, LYON, HACKLEY & KNIGHT,
Attys. for Cilek.

APK—W.
Div. 8, Room 137. Paper No. 6.

2-260.

0MB.
Address only All communications respecting this

"The Ck)mmissioner of Patents, application should give the serial number,
Washington, D. 0." date of filing, and title of invention.

DEPAETMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, November 5, 1906.

MAILED " " "

John Oilek,

c/o Townsend, Lyon, Hackley & Knight,

504-7 Merchant Trust Co. Bldg.,

Los Angeles, Cal.

Please find below a communication from the EX-
AMINER in charge of your application #287,426,

filed Nov. 15, 1905, for Folding Beds.

F. I. ALLEN,

nnmTniasirmpv nf T-*fltpnts_
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Applicant is given till Dee. 1, 1906, to present any

claims relating to the interference.

Claims 7, 8 and 9 stand allowed.

Claims 1 to 6, inclusive, are rejected on the refer-

ences of record.

The following references are cited to show the state

of the art

:

Doiighter, #359,054, Mar. 8, 1887, Cross-reference in

Wardrobe Bedsteads

;

Byi-nes, 437,016, Sept. 23, 1890, Theatre Appli-

ances
;

Moser, #67,339, July 30, 1867, Wardrobes, Knock-

down;

Hall & MacLeod, #806,659, Dec. 5, 1905, Cabinets

Delivery;

Brand, #535,886, Mar. 19, 1895, Wardrobe Bed-

steads.

WALTER JOHNSON,
J. H. S. Examiner Div. VIII.
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2^213.

OB
Forwarded from Div. 8 to Paper No. 7

Examiner of Interferences. [Interference.]

Nov. 14, 1906.

DEPARTMENT OF THE INTERIOR,

UNITED STATES PATENT OFFICE,

Washington, D. C.

INTERFERENCE DIVISION.
NOV. 20, 1906.

MAILED " .
"

John Cilek,

c/o TowTisend, Lyon, Hackley & Knight,

504-7 Merchants Trust Co. Bldg.,

Los Angeles, Cal.

Please find below a copy of a communication from

the EXAMINER concerning your application for

Folding Beds, filed Nov. 13, 1905, Ser. No. 287,426.

Very respectfully,

F. I. ALLEN,
Et B. MOORE,

Oomimissioner of Patents.

Room No. 137. 26778
Address only

The Commissioner of Patents,
Washington, D. C.

Your case, above referred to, is adjudged to inter-

fere with others, hereafter specified, and the question

of priority will be determined in conformity with the

Rules.

The statement demanded by Rule 110 must be

sealed up and filed on or before the 18 day of Dec,
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name of party filing- it, indorsed on the envelope.

The subject-matter involved in the interference is

Count 1. In an apartment having an opening

through the wall, a reversible structure having cen-

trally located pivots at top and bottom, turnable in

central supports in said opening, a bed, and articles

of ornament and use carried upon opposite sides of

the structure.

Count 2. A wall attachment for apartments and

the like having a door opening consisting of a rever-

sible door or structure centrally located within said

opening, pivots at top and bottom forming a vertical

axis about it which is turnable, a foldable bed or

couch carried upon one side of said structure and

other articles of furniture carried upon the opposite

side, said structure being turnable to expose either

face w^ithin the room.

Count 3. In a wall bed, an opening in the wall, a

framew^ork centrally pivoted at top and bottom and

adapted to revolve therein, combined with a bed so

hung on one side of the framework that it may be

raised to a vertical or dropped to a horizontal posi-

tion, and an article of wall furniture fixed to the

other side of the framework.

The interference involves your application above

identified, and

An application for Folding Bed, filed by Nathan C.

Merrill v. Peirce v. Jordanv.—2

—

Cilek. Cilek—287, 426.

Merrill, of Vancouver, British Columbia, whose at-

torney is F. Gr. Dieterich, of Washington, D. C, and

An application for Wall Beds, filed by Edward B.
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Peirce, of Lowell, Massachusetts, whose attorney is

Gardner W. Pearson, of Hildreth Bldg., Lowell,

Mass., and

An application for Apartment Wall Furniture,

filed by Charles R. Jordan, of Berkeley, California,

whose attorney is Greo. H. Strong, of San Francisco,

Cal., and whose associate attorney is T. W. Fowler,

of Washington, D. C.

The relation of the counts of the interference to the

claims of the respective parties is as follows

:

Counts

:

Merrill: Peirce: Jordan: Cilek:

1 5 10 1 7

2 6 11 2 8

3 7 1 13 9

J. H. S. WALTER JOHNSON,
Examiner.

2-079.

INTERFERENCE.

Interference No. 26,778. Paper No. 8.

Name, John Cilek.

Serial No. 287,426.

Title, Folding Beds.

Filed, No^:. 15, 1905.

Interference with C. R. Jordan, E. B. Peirce, and

N. C. Merrill.

DECISIONS OF

Primary Examiner, Unfavorable.

Dated, June 5, 1908.

Ex'r of Interferences, Favorable.

Dated, Oct. 17, 1907.

Board, Affirmed. Dated, Feb. 4, 1908.
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REMARKS

:

Motion by Jordan for dissolution—Denied June

5, 1908.

Appeal to the Board Nov. 4, 1907.

This should be placed in each application or patent involved in inter-

ference in addition to the interference letters by Primary Examiner.

2-253.

Room No. 137. U. S. PATENT OFFICE,

Maj^ 2, 1907.

MAILED.
All commnnications should be addressed to

"The Commissioner of Patents,

Washington, D. 0."

DEPARTMENT OF THE INTERIOR,

UNITED STATES PATENT OFFICE.

Washington, D. C, May 2, 1907.

Before the Primary Examiner, Division 8.

In Re Interference NATHAN C. MERRILL vs.

EDWARD B. PIERCE vs. CHARLES R.

JORDAN vs. JOHN CILEK.

John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504-7 Merchants Trust Co. Bldg.,

Los Angeles, Cal.

Please find below a communication from the EX-

AMINER in charge of Division 8 in regard to the

above-cited case.

Very respectfully,

F. I. ALLEN,
Commissioner of Patents.
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NOTICE OF HEARING.
The parties to the above Interference will please

take notice that the motion heretofore made by Jor-

dan to dissolve the above entitled Interference has

been transmitted to the Examiner of Division 8 for

his determination, and that the said motion will be

called up for hearing before the Examiner of said

Division 8, in Room 137, U. S. Patent Office, on Mon-

day, May 27, 1907, at 10:00 o'clock in the forenoon

of said last mentioned day.

WALTER JOHNSON.

F. W. H.
2-260.

0MB
Div. 8, Room 135. Paper No. 10.

Address only All communications respecting this

"The Commissioner of Patents, application should give the serial number,

Washington, D. C." date of filing, and title of invention.

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C, Mar. 6, 1908.

U. S. PATENT OFFICE.
MAR. 6, 1906.

MAILED.
John Cilek,

c/o Townsend, Lyon, Hackley & Knight,

504-7 Merchants Trust Co. Bldg.,

Los Angeles, Cal.

Please find below a communication from the EX-
AMINER in charge of your application, #287,426,

filed Nov. 15, 1905, for Folding Beds.

E. B. MOORE,
Commissioner of Patents.
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The interference involving api^licant's claims 7,

8, and 9 having been decided favorably to applicant,
the said claims are allowed.

€laiins 1-6, inclusive, stand rejected as of record.

WALTER JOHNSON,

-r u- CI
Examiner Div. VIII.

J. Jd. lb.

MAIL ROOM. DIVISION 8, Paper No 11/C
MAR. 18, 1908. Mar. 18, 1908.
U. S. PATENT OFFICE.

^. „ U. S. PATENT OFFICE.
Div. 8,

Room 135,

John Cilek,

Folding Beds,

Filed Nov. 15, 1905,

Serial No. 287,426.

Los Angeles, €al., March 12, 1908.
Hon. Commissioner of Patents,

Sir:—

In response to Examiner's letter of March 6, 1908,
we amend as follows :

—

Cancel claims 1, 2, 3, 4 and 6. Renumber claims

5, 7, 8 and 9 as 1, 2, 3 and 4.

REMARKS.
Attention is called to the fact that in Office letter

of Sept. 20, 1906, claim 5 was stated to stand allowed.
In letter of Nov. 5, 1906, claims 1 to 6 were rejected

on references of record without any apparent reason

for withdrawing the allowance of claim 5. We
believe that this was an oversight on the part of the
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Examiner as he had especially exempted claim 5

from anticipation by the references on which he now

depends.

It is requested that said claim 5, now 1, he allowed

or that the Examiner state his reasons for with-

drawing his former allowance.

Very respectfully,

TOWNSEND, LYON, HACKLEY &
KNIGHT,

Attys. for Cilek.

APK—H.

2-181. Serial No. 287,426

Issue Division. IE

All communications should be addressed to

"The Commissioner of Patents,
Washington, D. 0."

DEPARTMENT OP THE INTERIOR.

UNITED STATES PATENT OFFICE.

WASHINGTON, D. C.

John Cilek, Mar. 23, 1908.

c/o Townsend, Lyon, Haekley & Knight,

504-7 Merchants Trust Co. Bldg.,

Los Angeles, Cal.

Sir: Your APPLICATION for a patent for an

IMPROVEMENT IN
Folding Beds,

filed Nov. 15, 1905, has been examined and AL-

LOWED.
The final fee, TWENTY DOLLARS, must be

paid, and the Letters Patent bear date as of a day

not later than SIX MONTHS from the time of this

present notice of allowance.

If the final fee is not paid within that period the
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patent will be withheld, and your only relief will be

a renewal of the application, with additional fees,

under the provisions of Section 4897, Revised Stat-

utes. The office aims to deliver patents upon the

g day of their date, and on which their temi begins

o to run; but to do this properly applicants will be

^ expected to pay their final fees at least TWENTY
g DAYS prior to the conclusion of the six months al-

§ lowed them by law. The printing, photolithograph-

^ ing, and engrossing of the several patent parts,

w preparatory to final signing and sealing, will con-

w sume the intervening time, and such work will not
H
H be done until after pajonent of the necessary fees.

rt When you send the final fee you will also send,

I DISTINCTLY AND PLAINLY WRITTEN, the

g name of the INVENTOR and TITLE OF INVEN-

g TION AS ABOVE GIVEN, DATE OF ALLOW-
I ANCE (which is the date of this circular), DATE
S OF FILING, and, if assigned, the NAMES OF
e THE ASSIGNEES.
> If you desire to have the patent issue to AS-

^ SIGNEES, an assignment containing a REQUEST
^ to that effect, together with the FEE for recording

!^ the same, must be filed in this office on or before the

E date of pajmient of final fee.

^ After issue of the patent uncertified copies of the

^ drawings and specifications may be purchased at the

S price of FIVE CENTS EACH. The money should

S accompany the order. Postage stamps will not be

g received.

iz; Respectfully,

k E. B. MOORE,
CninTnissioner of Patents.
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1905.
5—Beds,

Wardrobe-Bedsteods,

'CONTENTS: Smgle-Prame.
Print Nov. 2, 1906.

Application 1 papers. OK.

1. Rej. Feb. 9, 1906.

2. Eej. Sept. 20, 1906.

3. Letter Oct. 6, 1906.

4. Amendt. A. Oct. 9, 1906.

5. Amendt. B. Oct. 27/06.

6. Letter Nov. 5-06.

7. Intf. Letter Nov. 20, 1906.

8. Intf. Card Nov. 20, 1906.

9. Notice of Hearing May 2, 1907.

10. Eej. Mar. 6, 1908.

11. Amendt. C. Mar. 18, 1908.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

TITLE:
Improvement in Folding Beds.

4 Claims.

92,410/11. U. S. Patent Office. Copy Made May

12, 1911.
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ARANDONET

yy^^-iyztissas:

;^/d-%n^u^k18^

,

[S
lo ^ll :to

f--xr

^y^2S ^y

Examined Mar. 20, 1908.
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[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall & Stearns

Co. vs. Murphy Mfg. Co. Eesp. Exhibit 15. H. M.

Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 15. Re-

ceived Mar. 15, 1912. F. D. Monckton, Clerk.
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[Defendants' Exhibit No. 16.]

2-390.

UNITED STATES OF AMERICA.

DEPAETMENT OF THE INTERIOR.

United States Patent Office.

To all to whom these presents shall come, Greeting:

THIS IS TO CERTIFY that the annexed is a

true copy from the Records of this Office of the

Decision of the Acting Examiner of Interferences,

dated October 17, 1907, in the matter of

Interference Number 26,778,

Merrill vs. Peirce vs. Jordan vs. Cilek,

Subject-Matter

:

Wall Beds.

IN TESTIMONY WHEREOF I have hereunto

set my hand and caused the seal of the Patent Office

to be affixed at the City of Washington, this 4th day

of May, in the year of our Lord one thousand nine

hundred and eleven and of the Independence of the

United States of America the one hundred and thirty-

fifth.

[Seal] P. A. TENNANT,
Assistant Commissioner of Patents.
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Paper No. 23.

September 16, 1907, M. A.

In the United States Patent Office.

Merrill vs. Peirce vs. Jordan vs. Cilek.

Patent Interference No. 26,778.

Wall Beds.

Application of Nathan C. Merrill filed October 3,

1906, No. 337,197.

Application of Edward B. Peirce filed August 20,

1906, No. 331,389.

Application of 'Charles R. Jordan filed May 19, 1906,

No. 317,692.

Application of John Cilek filed November 15, 1905,

No. 287,426.

Mr. F. G. Dieterich, attorney for Merrill.

Mr. Gardner W. Pearson, attorney for Peirce.

Mr. T. Walter Fowler, attorney for Jordan.

Messrs. Townsend, Lyon, Hackley & Knight, at-

torneys for Cilek.

This case comes up for final hearing under the

provisions of Rule 130.

In the early prosecution of the interference, Jor-

dan made a motion to dissolve on the ground that the

issue was not patentable. He now urges the same

alleged anticipations as bars to the allowance of the

claims to any of the parties.

Under the provisions of Rule 130, a party may

urge the nonpatentability of a claim to Ms opponent

provided the same reasons advanced do not apply

alike to his own case. Jordan 's allegations as to non-
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patentability of the issue to any of the parties clearly

do not fall within the provisions of the rule and

therefore he cannot now urge them as a matter of

right.

Jordan has also asked for a reference of the case

to the Commissioner under the provisions of Rule

12'6, if in the opinion of the Examiner of Interfer-.

ences, the issue is not patentable. As previously

pointed out, the patents which Jordan now advances

as anticipations of the issue were before the Primary

Examiner on a motion to dissolve. As stated in

Benet and Mercie v. McGlean, 97 O. G., 1595

:

"The rule provides a way in which an inter-

ference may be terminated when newly discov-

ered references or reasons show the issue to be

not patentable; but it would require very un-

usual circmnstances to warrant action under

Rule 126 where all the facts were fully consid-

ered by the Examiner before pronouncing the

issue patentable."

No unusual circumstances have been pointed out

in this case and the request for a reference under

Rule 126 is accordingly denied.

No reason why judgment should not be rendered

under the order to show cause issued March 8, 1907,

having been presented, priority of invention of the

subject matter in issue is awarded to John Cilek, the

senior party.

Limit of appeal November 6, 1907.

W. W. BOUGHTON,
Acting Examiner of Interferences.

October 17, 1907.
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83,713/11. ,U. S. Patent Office, Copy made May
4, 1911.

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &
Stearns Co. vs. Murphy Mfg. Co. Resp. Exhibit 16.

H. M. Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 16.

Received Mar. 15, 1912. F. D, Monckton, Clerk.
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[Defendants' Exhibit No. 17.]

[Endorsed] : No. 15,293. In U. S. Circuit Court,

Northern District of California. Marshall &

Stearns Co. vs. Murphy. Defts. Exhibit 17. H.

M. Wright, Master.

Case No. 2117. U. S. Circuit Court of Appeals

for the Ninth Circuit. Defendants' Exhibit 17.

Received Mar. 15, 1912. F. D. Monckton, Clerk.
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JBTo. 748,863. Patented December 29, 190» q q

United States Patent Office.

)RATIO B. RtlGGLES, OF BOSTON, MASSACHUSET TS, ASSIGNOli TO BOSTON
AUTOMATIC BliJD COMPANY, A CORPORATION OF MAINE.

OOOR-BEDSTEAD.

SPECIFICATION forming part of Letters Patent No. 748,563, dated December 29, 1908.

Applioation filed December 5, 1902. Serial No. 134,009. (No model.)

b /(// whom if .may concerrb:

hi' it known that I, Horatio B. Ruggles,
citizen of the United States, residing at Bos-
)n, in the county of Suffolk and Commou-
'ealth of Massachusetts, have invented cer-

lin new and useful Improvements in Door-
tedsteads, fully described and represented
I the following specification and the accom-
Bnyingdrawings, forming a part of the same.
My invention relates to improvements in

edsteads which allow of a door, preferably
closet-door, being used as a support or cas-

ig for the bedstead and its springs, mat-
resses, and other parts, the object of my in-

entioQ being to provide a bedstead which
an be luanufaetured at a nominal figure,

'hich will possess superior advantages with
aspect to efficiency in use, and while it is a
oor-bedstead having all the good points of

ther door-bedsteads its action is simpler in

iat it can be lowered from its position on the
oor into the room without lowering of the
cor itself, the door acting when the bed is

)wered as a support for part of the bedstead-
rame, as a support for the pillow-rest, and
s a lock for the legs.

In the patent on a door-bedstead granted
a me July 16, 1901, Letters Patent No.
78,828 of the United States, it was my object
produce a bed where the door would be

ised as the bedstead-bottom, and in that in-

ention it was necessary to have the head-rest
ither at the lower end of the door in the
loset or at the upper end away from the wall,
rhe present invention is, however, entirely
lifferent from my former invention in that
he door is not used as a bedstead- bottom, bnt
3 used as the casing for the bed. It supports
ind holds the bedstead when not in use and
lUpports and keeps in place the mattress,
ilolhing, «tc. The pillow-rest is in that posi-
iou on the bedstead most de.sirablo by the
mblic—that is, close to the wall when the
loor is pushed back against the wall. The
iction of the legs when the bed is lowered is

lutomaticand simple, and the door supports
1 portion of the weight of the bedstead. The
>ed has the superior advantages in that it

lan be used in many positions in the room,
w swinging with the door it can be lowered
»here the space will permit.

55

6a

70

75

A full understanding of this invention can
best be given by a detailed description of a
preferred con.struelion enibodyingall the fea-

tures of the invention, and such adescription

will now be given in connection with the ac-

companying drawings, showing such a con-
struction, and the features forming the in-

vention will then be specifically pointed out
in the claim.

In said drawings, Figure 1 represents a side

elevation of the door, the upper part of door
being broken Hway,aud bedstead and showing
the bedstead when lowered ready for use.

Fig. 2 is a top view of my device, the door being 65
in section, when lowered as shown in Fig. 1.

Fig. 3 represents a side elevation of the parts

shown in Fig. 1, but with the bedstead closed

upon the door, the door being open and in

the same position as in Fig. 1.

All of the views have been shown without
mattress or bedclothing and with the door
open; but it can be readily understood by
looking at Fig. 3 how the mattress and cloth-

ing can be kept in position when the bed-

stead is in a vertical position and how the

use of the door will not injure its use as a
door to the closet or wardrobe.
Like letters of reference indicate corre-

sponding parts in the different figures of the 80
drawings.

In the invention, A repre.sents the door-

frame or wall of the room. B represents the

door, which is of any convenient size or form
of construction and which is hung on hinges 85
of any description allowing of readily open-
ing the door. On the lower inner side of the

door and fastened to it by screws or bolls are

one or more brackets ])> ea«h consisting of

one piece, but extending outward at right 90
angles to the door, as at q, and then down-
ward at an angle of forty-five degrees to the
lower part of the door, as at p. Attached to

the upper side q of the bracket or made a

part of it is the hanger- piece u, in which 95
turns the pivot bar or pin attached to the

lower side of the bedstead a'audwhicli allows

the bedstead to be lowered to the floor, as

shown in Fig. 1. The bedstead aconsists of two
light metallic side rails connected by the two 100

upright end pieces h and d. The side pieces

have pivoted to their inner sides the legs g y'
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J nn X'
^^^}^Ss g g' are connected at orabout their centers by the rod or bar i, andtbe legs /i h have a corresponding connecting

bar orrod /. These cross-bars are loosely
connected by the rod m, allowing them totu.n freely upon this rod, which rod, coin-ruencing at the bar^, extends beyond the barand connects with the rod n, which is at-

SS? th^-^^''
'"^P " *« '^^ hanger-hook o, so

I . f.}^"^
"""^ fo'^^<^ ^'it^i» the frame-work of the bedstead a against the side r"i?s

a,?d Ik 1'"''^^'"^^^ '' '^^"^'"^^ «° the doorand which antomatically lower into position
as the upperpart of bedstead is lowered from

and
3'^*'''' *^ ^^®" ^^ examining Figs. 1

ti.J^c'?,*'^'' *'m'^
pieces 6 and d, which connect

Jtid h^'"" f'
^''' ^^ «"PPO'-t« for holding

.n tif.
head-piece c and the footboard e and

*J««o'^"eet.ng mattress-springs, which mat-tress IS connected by its springs to each piece
c and e, as shown in the different figures ofthe drawings. Attached to the upper partof the inner side of the door B, preferably

>5 above the upper hinge, is the catch-bracket
/, which interlocks with the footboard e when

'S

n .n n ^'^ ^^"^^ ^"'^ ^''^^^ *l»« bedstead

not u. u.e, thus allowing of the use of thedoor as a swinging closet-door. Attached tothe door 18 the rod ,-, and on this rod and theheadboard c is stretched the pillow-rest fwhu-h IS preferably of canvas. (See pfgs 1

Having thus explained the nature of thenvention and described a way of constructing and using the same, although without attempting to set forth all the forms in which
It may be made or all the modes of its use Ideclare that what I claim is—

'

of^« tf.T'^'^!!"*''^'^'.^
head-rest composedof a headboard, a rod attached to the d6orand a canvas sti-etnhed between said rod and

shown.''^^
''"^^*'*^^ *''^«'-«^"' substantially as

In testimony whereof I have hereunto set

wi^n'elses"
''' ^''^^^'^'^^ '' ^"° subscribing

Witnesses:
"^""^"'^'^ ^^ ^^^^^^S.

Geo. C. Greene,
Eduard E. Silvey.
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[Complainants' Exhibit—Letters Patent No.

1,007,596.]
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DISAPPEARING BED,
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Patented Oct. 31,
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1,007,596.

W. L. MURPHY,
DISAPPEARING BED.

APPLICATION FILED JAN, 3, 1911,

Patented Oct. 31, 1911.

2 SHEETS-SHEET 2

INVENTOR
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WILLIAM L. MUHPHY, OF SAN FRANCISCO, CALIFORNIA.

DISAPPEARING BED.

,596. Specification of Letters Patent. I»atente(l Oct. 31 , 1 OJl.
Application filed January 3, 1911. Serial No. 600 496

vhom it may concfrn:

, known that I, Wilmaai L. Mhui-hy,
m of the United States, residing; at
:ancisfo, in the county of San Fran-
id State of California, have invented
d useful Improvemenls in Disappear-
3s, of which the following is a specifi-

present invention relates to improve-
in concealed beds, the object of the
on being to provide an arrangement
;h a bed of full size can be concealed
oset, apartment, or other receptacle
a door of usual size. I attain this ob-
pivotally dnnnecting one side of the
ith the bed in such a manner that the
'ts of the bed on opposite sides of the
connection with the side of the door
hrough the opening for the door at
t times.

e accompanying drawings, Figure 1

>nt view of the bed exposed; Fig. 2
iken front view of the door of the
n which the bed may ]:)e concealed;
is a sectional view of the bed and
Fig. 4 is a rear view of the front wall
closet showing the bed half drawn
?. 5 is a broken front view of the bed
ame position ; Fig. 6 is a perspective
a spring hinge.
ring to the drawings. 1 indicates a
1 which the bed is concealed when
se. The latch 2 of the door 3 of said
ngages a keeper 4 in a side wall ,5

Said door is hinged, as shown at

; front wall 7 at a considerable dis-
'om the other side wall 8. To the
said door is secured a spacing board
ich is secured a bed support 10, said
carrying at the lower end brackets

1 which is pivoted, as shown at 13,
frame 14. The construction of said
tne and the mode of securing it to
port form no part of my present in-

Said support extends a consider-
tance past the side of the spacing
is shown in Fig. 3, so as to pennit
ing thereto a full-sized bed, although
ing board is itself narrower than the
d the door is of the ordinary width,
when said door is swung on its

through half a revolution, the ex-
portion of said bed support extends
' of the greater portion of the door-
rhe remainder of the doorway is

'y a narrow supplementary door 15,

60

which is hingefl, as shown at K!, IT. to said
casing, one, 17, of said hinges being provided
as shown in P'ig. U with a spring is. which
tends to move the door 1.^ l)afk a<r:uiist the
bed support. When the door lias been
swung outward through half a revolution
and the bed expo.sed, said door 15 is then
further swung through half a revolution,
and its latch 20 engages the keeper 4 of the 65
main door. It thereby not onlv- closes the
opening into the closet by the 'side of the
beil but serxes as a brace "for the bed in its
exposed position. It will l)e seen that that
part of the doorway which, when the l)ed is 70
drawn out and ex'posed, is closed bv the
supplementary door is large enough to per-
mit a person to enter said closet for the pur-
pose of obtaining access to clothes or other
articles therein, if it be desired to u.se said 75
closet also as a receptacle for such articles.
The door of the recejjtacle is generally of

greater thickness than the wall of said re-
ceptacle, and the spacing device !) is for the
purpose of compensating for this dift'erence 80
in thickness where necessary.

I claim :

—

1. In combination, a receptacle, a door
swinging on a vertical pivot to close the re-

ceptacle, a bedstead wider than said door 85
mounted on said door and means on said
bedstead for closing said receptacle when
the door is open.

2. In combination, a receptacle, a door
hinged at one side to the receptacle, a bed- 90
stead wider than said door, mounted on said
door so that when the door is closed the
bedstead extends beyond the hinged side of
.said door.

3. In combination with a receptacle, a »6
door, hinges whereby said door can swing
horizontally to close said receptacle, said re-

ceptacle being of greater width than said
door, and being extended past the hinges of
the door, a spacing device secured to said lOn
door, and a bed secured to said spacing de-
vice and extending beyond the spacing de-
vice and the door, substantially as described.

4. In combination with a door, a bed se-

cured thereon, extending past the hinged lOi
side of said door, and a supplementary door
movably connected to the bed and arranged
to completely close the doorway when the

main door is fully opened, substantially as

described.

5. In combination with a door, a bed se-

cured thereon, extending past the hinged

110
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orsiia <side orssia door, and ii supplementary door
movably connected to the bed and arranged
to completely close the doorway when the
main door is fully opened, and having a

5 latch adapted to engage the keeper of the
latch of the main door, substantially as de-

scribed.

(5. In combination with a receptacle hav-
ing a hinged door, said receptacle being of

10 greater width than said door, and being ex-

tended past the hinges of said door, a bed
secured to said door and having a portion
arranged when tlie door is closed to enter

said extended p'lrtion of the receptacle, and
15 a supplementary door movably connected to

the bed and arranged to completely close the
doorway, substantially as described.

7. In combinatii)n with a receptacle hav-
ing a hinged door, said receptacle being of

20 greater Avidth than said door, and being ex-

tended past the hinges of said door, a bed
secured to said door and having a portion
arranged when the door is closed to enter
said extended portion of the receptacle, and

25 a supplementary door movably connected to

the bed and arranged, when the main door
is fully opened, to completely close the door-
way, and having a latch aldapted to engage
the keeper of the latch of the main door,

30 substantially as described.

8. In combination with a door, a bed se-

cured thereon, extending past the hinged
side of said doo)-, and a supplementary door
movably connected to the bed and arranged

35 when the main door is fully opened to com-
pletely close the doorway, and a spring for

normally opening said supplementary aoor,

substantially as described.

9. In combination with a wall having an

opening, a bed of greater width than sai(

opening, and pivotal means for connectinj
the wall, at one vertical side of said open
ing, and the bed whereby, in the horizonta
movement of the bed through said openinj
on said pivotal connections, different por
tions of the lied swing therethrough at dif

ferent times.

10. In combination with a wall having ai

opening, a bed of greater width than sai(

opening, and pivotal means for connectinj

the wall, at one vertical side of said open
ing, and the bed intermediate of the side

thereof.

11. In combination with a wall havinj

an opening, a bed of greater width thai

said opening, and pivotal means for connect
ing the wall, at one vertical side of sai(

opening, and the bed intermediate of th
sides thereof, said pivotal means includinj

a door rigidly secured to the bed, and adapt
ed to close the opening,

12. In combination with a wall having ai

opening, a bed of greater width than sai(

opening, and pivotal means for connectinj

the wall, at one vertical side of said opening

and the bed intermediate of the sides there

of, said pivotal means including a door an(

a spacing device rigidly secured to the doo
and bed, the door being adapted to close th

opening.
In testimony whereof I have hereunto se

my hand in the presence of two subscribinj

witnesses

WILLIAM L. MURPHY.
Witnesses

:

Francis M. Wright,
D. B. Richards.

Copies of this patent may be obtained foi five cents each, by addressing the

Washington, D. C."

Commissioner of Patent:
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No. 2117.

UNITED STATES CIRCUIT COURT APPEALS
FOR THE NINTH CIRCUIT

MARSHALL & STEARNS COMl'T
A Corporation, and CHARLE
JORDAN,

vs.

MURPHY MANUFACTURING COM-1
PANY, and WILLIAJkl L. MURPHY,

Appellees.

(The reference to the pages refers to the printed

Record.)

STATEMENT OF THE CASE.

The cause comes before this Court from the

United States District Court for the Northern Dis-

trict of California, Division Two, based on a suit

for infringement of United States Letters Patent

No. 892,668, issued July 17, 1908, to Chas. R. Jordan,

of Berkeley, California, "Apartment Wall Furni-

ture," or what is commonly know^n now as a "Wall

Bed." Jordan's application was filed May 19th,

1906. The patent appears in the printed Record on

Appeal, pp. 505-9. The claims sued on were claims



1, 2 and 8. The device of the Jordan patent is repre-

sented by the model Complainant's Exhibit B, p. 150

Record. The defendant's alleged infringing device

is shown b}^ the /model Complainant's Exhibit C, p.

151.
'

The case was referred to the Standing Master in

Chancery to take the testimony and report his find-

ings of facts and law.

He found the patent valid, but not infringed.

Appeal is now taken from the order of the Court

overruling Complainant's Exceptions and confirming

the Master's report and dismissing the bill. (The

Master's report and supplemental report appear jDp.

29-53, inclusive, Eecord. The exceptions of Com-

plainant follow pp. 55-120, inclusive. Record. Some
of these exceptions were allowed and some refused

;

those refused stand by consent as the exceptions on

final hearing.)

The assignment of errors on appeal appearing on

pages 492-4, Vol. II of the Record, present the fol-

lowing reasons why it is believed the Court below

erred

:

1. In holding that the respondents' bed and bed-

carrying structure is not a "reversible wall attach-

ment. '

'

2. In holding that a "hinge" is not a "jjivot."

3. In holding that the hinging or pivoting of the

respondents' bed-carrying structure slightly off cen-

ter, is not the mechanical equivalent of the central

pivoting shown in complainants' paterit.
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4. In holding that the respondents do not use the

mechanical equivalent of the "stops" of complain-

ants' patent.

5. In holding that the respondents' device

charged to be an infringement of complainants' pat-

ent did not embody or have substantially the same

mode of operation as the device of complainants'

patent.

6. In holding that the respondents have not in-

fringed complainants' patent.

7. In dismissing the bill of complaint in said

cause.

THE INVENTION IN SUIT.

Briefly, a "Wall Bed," as it is known in the art

and is referred to in the testimony, is a bed mounted

on a door structure, which latter turns on vertical

pivots in an opening in a wall so as to conceal the

bed within a recess in the wall, when not in use ; and

when the door structure is reversed or turned

through an arc of 180 degrees the bed is carried out

into the room, and is capable of then being turned

down horizontally into use. The bed is a double-bed,

carried always on the door and turning with it ; suit-

able means for holding it upright being provided,

so that it can turn with the door when occasion re-

quires. It is also an attribute of these beds (and it

applies equally to defendants' and complainants'

structures) that in whichever position the bed is,

either concealed in the closet or out in the room, the

closet opening is closed, so that in the day time there



is iDresented to the eye the appearance of wall space

and paneling of an ordinary room, and when the bed

is in the room there is the appearance simply of a

double bed shoved up against the wall. At the same

time the closet space behind the bed is always readily

accessible.

Both the complainant-appellant and the defend-

ant-appellee are in the wall bed business as manu-

facturers, in San Francisco and vicinity. The ap-

pellant manufactures under the Jordan patent, in

suit, and certain improvement patents, not involved

in this controversy. It was the pioneer in actual

practice in the wall bed business. In fact, it created

the wall bed business and until the advent of the de-

fendant into the field a little over a year ago, it was

without competition in this particular tj'pe of beds.

The defendant has lately secured a patent on the de-

tails of his alleged infringing bed. His patent ap-

pears at p. 738 of the Record, and will be referred

to more particularly hereinafter.

The history of the wall-bed business is thus set out

by Mr. Stearns, president of the complainant cor-

poration, pp. 394-5 of the Record

:

"The old Marshall & Stearns Company were the

original people that started the so-called wall . bed

business. At the time we went into it such a thing as

the wall bed was unknown. They had folding-beds,

a great many of them, but no one had put them into

an opening in the wall and introduced them from that

basis. It meant an immense task, a task of educat-

ing the public, a task in [339] which we spent some-



thiug like $50,000 to $75,000 in advertising alone ; a

task of educating- the architect and the owners; a

task that necessitated in the starting of the business

we found it so difficult to interest anyone it was even

necessary for us to lease a building in which we put

about $10,000 worth of furniture of the ordinary

type. We leased that building at a very high price

in order to show the people what the wall beds were

in actual operation. Later, we leased still another

building which we put $20,000 of ordinary furni-

ture to show the people what wall beds meant. I

think there was something like $200,000 put into the

bed business before it went on the profitable side of

the ledger.

"Mr. WHITE—This all happened before you

bought the Jordan patent'?

"A. Yes, sir ; about two years ago Mr. N. B. Doug-
las came into the business, and since that time the

business has become a profitable one. At that time

we bought the Jordan patent. At the time we bought

that patent the competition in upright wall beds was
very keen. We were looking around for an article

in which we would have no competition. The Jor-

dan bed, there had been some of them sold, and

people seemed to like them very much, and we figured

that if we could take the Jordan bed with our experi-

ence and knowledge of the bed business, develop it to

a high state of bed perfection, that we could simply

sweep the market with it. We put the improved

Jordan bed on the market and from that time when
we put it on the market the sale of the old upright
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wall beds, if you might say, practically, well, it was

reduced to about ten per cent of our business, the

improved Jordan bed taking about 90 per cent of

our business. This was immediately upon our putting

it on the floor. The upright wall bed took a space

of about 8 feet 6, [340] including the jamb, the

casing and door. With the improved Jordan bed it

was possible for us to produce the same convenience

in a space of 4 foot 10, plus your jambs, and say 3

inches, which would be 5 foot 4 or 6. The saving of

the door meant to the purchaser of the bed not only

a saving in space, a saving in wall space and saving

in hanging space in the closet, but it meant also a

saving of about $10 on the price of the bed. Where-

upon we raised the price of the improved Jordan

bed from $10 to $12 over our upright wall bed. At

these prices we could have a mirror about 28 by 50

inches, the maximum price of $67.50, and we sold beds

in large quantities at that price.

"Mr. WHITE—What type of bed?

'
' A. The improved Jordan bed. Mr. Murphy came

into the field and the next thing we knew it was

utterly impossible for us to sell any beds at our pres-

ent prices, for the reason that he was offering to the

public a bed with a little smaller mirror—"

The "upright bed" referred to, was one in which

there was no door or bed-carrying reversible panel at

all : the bed simply being pivoted on horizontal piv-

ots in a wall opening and turning in a vertical plane.

The defendant has never made, as far as the evidence

shows or counsel has knowledge, any beds of this



sort; his beds all being reversible wall beds, substan-

tially like model Exhibit C.

A model of the so-called Improved Jordan Wall
Bed, known to the trade as the Oscillating Portal, is

also before the Court simply by way of illustration

and instruction.

The development of the Jordan bed by the patentee

Mr. Jordan is shown by the witness Mr. Quentel, p.

370, Record, and following, and by the original Jor-

dan circular, "A Revolution in AVall Beds," com-

plainants' Exhibit G, p. 375, Record. The fact that

Mr. Jordan, a poor man struggling to carry on a

small business in Berkeley, was caught in the finan-

cial panic of 1907, accounts for the comparatively

few beds (some 24, however, in number, p. 379, Rec-

ord) which were put in prior to the complainant suc-

ceeding to Mr. Jordan's rights. But it is worthy of

note that practically all these beds, as far as known,

are in use to-day.

Also, and this is of most significance, they were the

first ivall beds of any sort in the history of the art.

DEFENSES.

On this appeal infringement of only Claims 2 and

8 of the Jordan patent will be urged ; these being the

broad claims.

THE JORDAN FILE WRAPPER.

The defendant, no doubt, will argue here, as it did

before the lower Court, that although the Jordan



patent is valid, it is affected in some manner by the

actions in the Patent Office, so that it must be limited

to the specific details of construction shown, and

therefore is not entitled to the application of the doc-

trine of equivalents.

While the Jordan application was pending in the

Patent Office it was thrown into Interference with a

co-pending application of one John Cilek, and three

claims were put in issue. No testimony was ever

taken, but on the Record Jordan was held not to be

entitled to those claims by reason of Cilek 's earlier

date of application, and Jordan's failure to allege

in his preliminary statement, a date of conception

earlier than Cilek 's filing date.

The claims were accordingly cancelled from Jor-

dan's application and his patent issued in the form

now before the Court.

Cilek 's application never proceeded to patent and

became abandoned. The Cilek device was never put

on the market nor reduced to practice, and shows to

have been only an abandoned experiment.

The Jordan file wrapper. Complainants' Exhibit

E, appears in the Printed Record at pp. 511-550,

inch; and the Interference file. Complainants' Ex-

hibit J, appears in the Record, pp. 551-611, inch

The Master, in his original proposed report, was

led to believe that somehow or another the Cilek In-

terference proceeding effected to estop Jordan from

not only claiming the benefit of the doctrine of

equivalents with respect to Jordan's claim 8, but that



as this claim only apparently distinguished from the

Interference claims by the inclusion of a "latch to

hold the bed upright," that this claim was invalid on

Gilek. However, on the matter being fully presented

to him by Complainants' Exception 12 and argument

appearing at pp. 95-106, inch, Printed Record, and

on pp. 111-2, same, showing that the Cilek applica-

tion represented only an abandoned experiment and

therefore was not competent in evidence either to

negative invention in Jordan of the claims finally

allowed, or to limit the Jordan claims, the Master

withdrew all objection to claim 8 and disregarded

Oilek both as a reference or as working an estoppel to

limit Jordan. The defendant acquiesced in the Mas-

ter's and Court's ruling that claim 8 was valid, and

took no exception.

The Mast&r allowed Complainants' Exception 12,

dealing icith Cilek. See his Report, Record, 48,

where he said

:

"Excej)tiou number 12 was sustained, and in con-

sequence [42] thereof, as stated in the report, part

of page 14 and the balance of the draft report was

omitted and suitable substitution made in the final

report as it now appears, the omitted portions of the

draft report being contained in an appendix hereto

as Exhibit 'E,' as above stated.

"In view of the action on the 12th exception, no

action seems necessary on the 13th exception, and the

14th exception has been sustained in effect in so far

as claim eight has been found in the final report to

be valid.
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**For the same reason no action has been deemed
necessary on the 15th exception, the need of which

has disappeared."

This bearing of the Cilek application is so impor-

tant as affecting Infringement, and as. it is presumed

it will be urged with such earnestness by the appellee,

that at the risk of repetition we offer the argument

accompanying our Exceptions 12 and 13 as they ap-

pear pp. 95, 110, Record, inch

:

"12. That the Master has in said report

stated (page 14), 'a second reason seems to exist

for finding noninfringement. This concerns an

estoppel claimed as arising against Jordan as a

result of interference proceedings in the Patent

Office.' Then again on page 16, 'It would follow

that the range of equivalents must be between

different kinds of latches only, and would not

include the Murphy means, for holding the bed

upright'; and on page 17, 'I confess to consider-

able doubt as to whether my ruling admitting

the Cilek patent in evidence was correct, but I

think that the ruling may be supported and the

CAddenee deemed admissible in connection with

the disclosure made by the file wrapper of the

Jordan patent that interference proceedings

took place. In other words, being referred to in

the interference proceedings, it is admissr/ble to

explain the file wrapper in this regard, and to

show to what the counts in interference apply';

whereas the Master ought to have found tliat

although there was an interference declared hi)
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the Patent Office between the Jordan applica-

tio7i, which eventuated in the patent in suit and

another applicant named Cilek, and that certain

broad claims not now appearing in the patent

were held as a result of this interference pro-

ceeding not to he patentable to Jordan, yet in-

asmuch as no testimony was ever taken in the

interference proceedings and the Cilek applica-

tion was abandoned, and that there is no show-

ing of any prior public use of the invention here

in suit, it tnnst be held that the Cilek abandoned

application was inadmissible for any purpose

whatsoever, and tliat claim 8 here sued on is to

be construed in [84] the light of the prior art,

represented byi antecedent patents, and inde-

pendent of Cilek, or of anything he may ever

have shown to the Patent Office, and as though

there had never been any interference.

"REMARKS.

"I have sought long but in vain to find any

precedent which would make the Cilek applica-

tion admissible for the purpose of limiting the

Jordan patent. If it is not a part of the 'prior

art,' and to be part of the prior art it must be

a printed publication, then how can it limit a

duly issued patent? There is no middle ground

between what constitutes a printed publication

under the statute, and a mere drawing or aban-

doned application in the Patent Office, in the ab-

sence of any showing of prior or public use. If
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it is admitted that the Cilek application is uot a

printed publication, which of course it is not,

and if it is admitted that the Cilek device, what-

ever it may have been, was not in public use prior

to Jordan's inventive act. here represented by

his date of application, and that of course is ad-

mitted that there was no such prior, or any use

of the Cilek device, then we challenge the re-

spondent to show any decision of any Court or

authority whatsoever, which would give this

Cilek application any standing for the purpose

of limiting the clamis.

"i now take the broad stand that the waiver

by Jordan of the claims in interference did not

and does not have the eifect even that follows

the cancellation of claims in ordinary cases by

an applicant, after the rejection of such claims

on some prior patents or references. The rule

is as the Master states it on page 19, that when-

ever an applicant acqmesces in the rejection of

his claim on some prior patent or amends his

claim to avoid [85] that reference, the pat-

entee cannot successfully contend that his patent

shall be construed as if it still contained the

claims which were so rejected and withdrawn.

That is perfectly true, but in the present case

the clauns were not rejected on any prior publi-

cation, but these claims, as matters then stood in

the Patent Office, were held apparently not pat-

entable to Jordan. AVe are to bear in mind that

Cilek was simply before the Patent Office as an
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applicant, with only a drawing to indicate what

his possible invention might be ; he filed no pre-

liminary statement; he made no allegations as to

W'hen he conceived the invention, or whether he

had reduced it to practice; he never made a

device; he abandoned his a^jplication and from

my knowledge of patent practice, I would say

that 1 do know that if Jordan filed his applica-

tion subsequent to the allowance and forfeiture

of the Cilek application, and other things being

the same, and his application had contained the

present claim 8, his application would have been

considered wdthout any reference to Click's

abandoned application, although the Patent Of-

fice would have within its archives this aban-

doned application of Cilek, and all that the

record discloses. 'Forfeited and abandoned ap-

plications will not be cited as references.' Rule

171, Rules of Practice, United States Patent

Office.

"I would further say, that assuming such a

state of facts, and if a suit were brought on the

Jordan patent, the Cilek application could not

be resurrected to show that Cilek was the first

inventor of w^hat might l3e said to be substan-

tially the subject matter of claim 8, and so over-

throw the Jordan patent; nor could the Jordan

claim 8 being construed out of existence by show-

ing that 'everything but the latch' had been held

to be allow^^nce to Cilek. On principle of right

and justice, it is not seen w^hy Jordan's status
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should be made more unfavorable in one case

than [86] in the other, where the sole ground

for denying the invention of claim 8 has as its

basis simply the abandoned application of Cilek,

"In short, the complainant's contention is that

under the law, claim 8 is to be construed purely

and simply in the light of the art as it is actually

represented by patents and printed publications,

prior to the date of the Jordan ajDplication, and

absolutely without any reference whatsoever to

the interference proceedings; it being of course

necessary that we eliminate no element from

8, or consider no element immaterial; for when

w^e come to consider infringement naturally

there must be every element of claim 8 present

in the infringing device, or the mechanical

equivalents of those elements in the combination.

It is immaterial whether Murphy's structure is

within the terms of either counts 1, 2 or 3 of

the interference.

"An additional reason for this view and for

giving claim 8 a liberal construction lies in the

definition of 'invention,' and what is in contem-

plation of law an ' Original and First Inventor.

'

In the present case, there is no question but that

Jordan is an Original Inventor.

"In contem23lation of law Cilek is not a 'real

inventor'; and when he abandoned his applica-

tion he abandoned nothing to the public as affects

Jordan.
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"In Wa.slniujtoH vs. Gould, 3 Story, 122, 133,

Fed. Cas. No. 17,214, iMr. Justice Stoiy said:

" 'The law is that whoever first perfects a

machine is entitled to the patent, and is the real

inventor, although others ma}^ previously have

had the idea, and made some experiments to-

wards putting- it in practice. He is the inventor,

and is entitled to the patent, who first brought

the machine to perfection, and made it capable

of useful operation.' [87]

"A leading case on this subject is Christie vs.

SeyhoJd, 55 Fed. 69, C. C A., where our now
President Taft, speaking for the Court, said

:

" 'The man who first reduces an invention to

practice is prima facie the first inventor under

Act July 4, 1836 (5 St. p. 117), but the man who

first conceives the invention may date it back to

such conception if he uses due diligence in re-

ducing it to practice, and he must use such dili-

gence before, as well as after, the second con-

ception of the invention. Feed vs. Cutter, 1

Story, 590, followed.'

"Our contention is that Jordan was the first

inventor of the combination of claim 8, and of

all mechanical equivalents of the same. It has

been seen that the Cilek application being an

abandoned one, adds nothing to the sum of

human knowledge; is not a publication; and is

not an anticipation. Neither is it 'a reduction

to practice,' although the Courts holding that
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the filing of an allowable application which re-

sults in a patent may be considered a ''construc-

tive reduction to practice/ Such presumption

is necessarily destroyed by the forfeiture or

abandonment of the Cilek application, for the

reason that an abandoned application repre-

sents an abandoned experiment under all the

authorities. Cilek never made a device, or put

any into use, and even if he did use 'due dili-

gence' in applying for his patent ahead of

Jordan, it is equally true that he abandoned his

api^lication and apparently abandoned the whole

scheme, and certainly did not use ' due diligence

'

in giving to the world the benefit of any inven-

tion he may ever have devised. In the quotation

from Christie vs. Seyhold, supra, it is said that

the due diligence must proceed before and con-

tinue after the second conception of the inven-

tion. [88]

"The case of Agawain Woolen Co. vs. Jordan,

7 Wall. 583, 19 L. Ed. 177, frequently cited by

the Courts, says:

" 'The settled rule of law is, that whoever first

perfects a machine is entitled to the patent, and

is the real inventor, although others may have

previously had the idea and made some experi-

ments towards putting it in i^ractice. He is the

inventor and is entitled to the patent who first

brought the machine to perfection and made it

capable of useful operation. Washhurn vs.

Gould, ^^toYj (C. C.),133.'
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"This case and the Christie case are specially

referred to as leading cases, and your Honor's

careful attention is directed to the same.

"To Jordan the credit is due of giving the

invention to the world in practical form.

"The idea of 'estoj^pel' suggested is entirely

repugnant to the principles laid down hy all the

decisions of which I have any knowledge, includ-

ing those above cited; and estoppel, to begin

with, could only arise between Jordan and Cilek,

and Cilek is not a party to this action.

"It is true that an invention or a patent may

be abandoned to the public, but there must be

something tangible represented in the dedica-

tion. If Cilek had ever secured a patent and

then dedicated it to the public ; or if he had put

his devices into use and dedicated the invention

to the public, that would have been vastly dif-

ferent from the circumstances at bar. Cilek

never dedicated or abandoned anything to the

public, (unless it was an experiment). He sim-

ply made some drawings, filed an application for

them, and had his application declared aban-

doned, and except for this suit, the drawings or

ideas Cilek would long before this been forgot-

ten and lost to the world. [89]

"Murphy is not shown to be any such suc-

cessor to Cilek, as to allow for any doctrine of

estoppel to arise, such as sometimes arises in

cases like that represented by Morgan vs. Dan-
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iels, 153 U. S. 120, 38 L. Ed. 657. While thai

case was very different from the present, it being

a contest between active applicants, it shows the

application of the rule of estoppel. See, also,

especially Kinnear vs. Wilson, 142 Fed. 970, 3

C. C. A.

"In the Lincoln Iron Works vs. McWhirter
Co., 142 Fed., 967, C. C. A., the Court said:

" 'It is not enough to defeat the patent that

someone other than Gilmour had conceived the

invention before he did, or had even perfected it,

so long as it had not been in public use or de-

scribed in some patent or publication. If Gil-

mour was an original inventor, though a subse-

quent one, it was his right to obtain a patent

unless he "surreptitiously and unjustly obtained

the patent for that which was invented by an-

other who was using reasonable diligence in

adapting and perfecting the same. '

'

'

"In Gameivell Fire Alarm Go. vs. Municipal

Signal Co., 61 Fed. 948, C. C. A., the Court said

in regard to the defense of prior experimental

use by defendant:

" 'The only use ever made of it by Wood was

merely experimental. It was never used for any

practical jDurpose. There is no pretense that

Noyes (comjjlainant's patentee) ever knew of its

existence. The evidence is wholly insufficient for

the Court to conclude that Noyes' invention was

anticipated by the Wood device.'
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"And so here there is nothing to show that

Jordan ever knew of Cilek's idea until the in-

terference was declared. There is no question

of his being' an orifjinal inventor. The fullest

discussion and consideration of this question as

to the effect of a prior application for patent

that 1 know of is in the case of [90] Brown vs.

Guild, commonly known as The Corn Planter

Case, 23 Wall. 181, 23 L. Ed. 161. in this case

the Court said, in speaking of a claim of prior

invention on behalf of the defendant, where ap-

plication for a patent had been filed on the same,

and then foi-feited

:

" 'Were it not for the application for a pat-

ent it would justly be regarded as an abandoned

experiment, incapable of being set up against

any other claim. Can the fact that such an ap-

plication was made and afterwards voluntarily

withdrawn, and renewed, make any difference?

We think not. Had a patent been actually

granted to Remy & Kelly, it would have been

different. The case would then have come di-

rectly within the 7th Section of the Act of 1836,

which makes a "patent" or a "description in a

printed ])ublication" of the invention claimed,

a bar to a further patent therefor. But a mere

application for a patent is not mentioned as

such a bar. It can only have a bearing on the

question of prior invention or discovery. //,

upon the tcJiole of the evid&nce, it appears that

the alleged prior invention or discovery ivas

only an experiment and wa-s never perfected or
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brought into actual use but was abandoned and

never revived by the alleged inventor, the mere

fact of having unsuccessfully applied for a pat-

ent therefor, cannot take the case out of the

category of unsuccessful experiments.'

"The Cilek application was 'unsuccessfully

applied for' as far as this Court is concerned,

because the application was forfeited and be-

came nothing more nor less than an abandoned

application. The Courts make no distinction

between different kinds of abandoned applica-

tions; they say that an 'abandoned application'

is an 'abandoned experiment.' The rule as to

abandoned experiments is well expressed in the

American Wood Paper Co. vs. Fiber [91] Dis-

integrating Co., known as the Wood Paper pat-

ent, 23 Wall. 566, 23 L. Ed. 31, as follows:

" 'The patent of an originator of a complete

and successful invention cannot be avoided by

proof of any number of incomplete and imper-

fect exijeriments made by others at an earlier

date. This is true, though the experimenters

may have had the idea of the invention, and

may have made partially successful efforts to

embody it in a practical form."

See Gaylor vs. Wilders, 10 How. 477, 13

L.Ed. 504;

Barbed Wire Patent, 143 U. S. 275, 36 L.

Ed. 154;

Coffin vs. Ogden, 85 U. S. 120;
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Cantrell vs. Wallack, 117 U. S. 689;

Bell vs. People's Telephone Co., 22 Fed.

309, The Telephone Cases;

Deering vs. Winona, 155 U. S. 286, 39 L.

Ed. 153;

Brown vs. Guild (The Corn Planter Pat-

ent), 23 Wall. 181, 23 L. Ed. 161

;

Lincoln Iron Works vs. McWhirter Co.,

112 Fed. 967, C. C. A.

;

Game well Fire Alarm Co. vs. Municipal

Signal Co., 61 Fed. 948, 952

;

Christie vs. Seybold, 55 Fed. 69, C. C. A.

"This matter has been fully gone into to show

that under all the decisions, Jordan is unques-

tionably the first inventor of the subject matter

claimed in the Jordan patent and here in suit.

If he is the first inventor of the subject matter

of claim 8 and Cilek is no inventor at all, and

the public never derived any benefit from the

Cilek application, how can this Court now say

that claim 8 is void"?

"IT IS TO BE REMEMBERED THAT AN INVEN-

TION HAS ONLY THREE ABIDING PLACES: FIRST,

IN THE PATENTEE; SECOND, IN THE PUBLIC;

THIRD, IN THE THIRD PARTY, ADVERSE BOTH
TO THE PUBLIC AND TO THE [92] PATENTEE.
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HAVING ELIMINATED CLIEK, AND THE PUBLIC

FROM THE INVENTION IN SUIT, AS REPRESENT-
ED PARTICULARLY BY CLAIM 8, THE IRRESIST-

IBLE CONCLUSION IS THAT JORDAN IS THE IN-

VENTOR AND IS ENTITLED TO CLAIM 8, AND
THAT CLAIM 8 IS VALID.

"Neither is claim 8 to be considered simply an

improvement in latches, because claim 8 is to be

considered in the light of the j)rior art as repre-

sented by the patents issued prior to the Jordan

application.

"The James patent of 1906 is not to be con-

sidered as part of the prior art, both for the

reasons that it was not published at the time Jor-

dan applied for his patent, and for the reason as

pointed out by Mr. Prost, and also by Mr. May-

nard, that the Jordan application was co-pending

with the James application, and if there had

been any interference in fact between the two

applications, or subject matter common to both,

that was patentable over the art, prior to James

and Jordan, an interference would have been de-

clared. (Prost, page 126.)

" 'A j)atent, to constitute a part of the pvior

art' is judged by its date of issuance; not by its

date of filing, nor by the date of its patentee's in-

ventive act. Again, a patent, to be part of the

prior art, must bear date of issuance prior to the

date of the iuA^entive act, as proven by the testi-

mony of the j)atentee of the patent in suit."



23

Bates vs. Coe, 98 U. S. 31

;

St. Paul PJoir Works vs. Starling, 140

U. S. 184;

Diamond Drill and Machine Compamj vs.

/vr//v/5ms., 120Fed. 282;

Anderson vs. Collins, 122 Fed. 451;

Consolidated Ry. Co. vs. Adams d- West-

lake Co., 161 Fed. 343.

"On the other hand, the patent here in suit, by

reason of the introduction of the file wrapper

carries the Jordan invention [93] back to the

date of the Jordan application. Consequently,

claim 8, under the law, must be construed abso-

lutely and solely in regard to the prior art as

thus established.

'
' 13. That the Master has in said report, page

18, stated, 'conceding the 8th claim to be valid,

the range of equivalents must be confined to dif-

ferent forms of latches,' and on page 15, and

elsewhere, states that 'the Murphy l^ed disclosed

no latch as a specifically identifiable element';

whereas he ought to have found that claim 8 is

valid and is for an invention of great merit and

for one which is shown by the evidence to have

been the first of its kind; and that while the

Murphy bed has no latch, per se, it has means

for performing all the functions of the Jordan

latch, which is simply that of holding the bed up-
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right; that these means of Murphy for holding

the bed upright are, or is the mechanical equiva-

lents of the Jordan latch, and therefore, claim 8

is infringed.

REMARKS.

"This proposition would seem to be covered by

what has been heretofore said, as to the scope of

the Jordan claim; and it is believed that the

Master is in error, both in regard to his findings

as to the latching function of the springs and

also to the latching function of the offsetting of

the bed, whereby the bed is counter-balanced to

hold the bed up.

"My investigation of the Murphy bed last

Friday, in his shop, showed the use of ten springs

acting as a counter-balance, and that these

springs were on tension when the bed was up-

I'ight ; that they necessarily pull on the bed so as

to throw the upper end of the bed inwardly

against the panel, whilst the single spring on the

head-board was smaller than the other ten, and

exerted practically no tension when the bed was

up. I mentioned this simply as it is the sub-

stance of the evidence on this point. [94]

There is no question in the evidence but that the

bed is held uj)right and in no precarious manner

;

either by the offsetting of the pivots of the bed,

or by the combined action of this offset by the

spring. In any event, one or the other, or both

of these means, and no other means whatsoever,
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are employed b}' Murphy to hold his bed up-

right.

"The deposition of an expert like Mr. May-
nard, is not to be disregarded, unless it is found

to be absolutely in contravention of the facts.

Mr. Maynard says, pages 257 (458 R.), in regard

to the 'latch-like effect or restraining effect' of

the springs to hold the bed up

:

" 'A. 1 wished to satisfy myself particularly

if the construction of the bed-hanging means was

such that the bed would stay in a vertical posi-

tion when the door was moved, and to satisfy my
query on this point, I grasped the bed when it

was turned upward, and pulled it away from the

door structure, and found that considerable re-

sistance was encountered. This resistance was

due to the contractile effect of the springs which

are connected to the bottom of the door structure

and to the inner end of the bed ; in other words,

these springs, which have the obvious purpose of

assisting the lifting of the bed, also act with latch-

like effect or restraining effect to hold the bed in

a vertical position.'

"As to the fact that the offsetting of the bed

on its pivots is a mechanical equivalent of the

Jordan latch, Mr. Maynard says:

" 'A. The third element of the eighth claim

is: "A bed hinged to the opposite side of the

structure turnable to stand in a vertical or hori-

zontal position." The Murphy model and the

actual bed construction as I saw it applied in the



26

heretofore referred to Michigan apartment

house is a bed hinged to [95] the opposite side

of the structure turnable to stand in vertical or

horizontal position, which manifestly completely

fills the requirements of the claim as regards to

beds. This bed is turnable to remain in horizon-

tal position, and is also turnable so as to assume

"a vertical position because the opposite side of

the panel as to which might be applied an article

of furniture." The remaining element of the

claim is "A latch by which it is engaged and

held in a vertical position." The actual differ-

ent form of latch can be represented or best de-

scribed by demonstrating that this bed is formed

to pass over this fulcrum so that the counter-

balancing effect or the superabundance of weight

on the side of the base of the bed will automat-

ically latch the door in its upwardly adjusted

position. When the bed is turned downwardly

it swings about a fulcrum manifestly which is

connected with the door, and as the bed is turned

upwardly its motion causes it to automatically

lock itself against the door so that it can be

turned and still remain restrained by the force

of gravity which operates as an automatic latch

without falling.

" 'Q. Does it act as a latch or act as the

equivalent of a latch ?

" 'A. I mean by the words "act as a latch"

acting as the equivalent of a latch.'

"It is practically admitted that these are the

means that hold the Murphy bed up. Therefore,
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under all the cases of the doctrine of equivalents,

keeping in mind the liberality of construction

that this invention is entitled to, the latch of Jor-

dan, called for by claim 8, must be considered to

be present in Murphy.

'

' The Supreme Court of the United States has

frequently held [96] that a charge of infringe-

ment is often made out though the letter of the

claims be avoided.

Machine Co. vs. Murphy, 97 U. S. 120,

24 L. Ed. 935

;

Ives vs. Hamilton, 92 U. S. U. S. 431, 23

L.Ed. 496;

Moreij vs. Lock wood, 95 U. S., 8 Wall. 230,

19L. Ed. 339;

Elizabeth vs. Pavement Co., 97 U. S. 137,

24 L. Ed. 1005

;

Sessions vs. Romaclka, 145 U. S. 29, L. Ed.

609;

Hoijt vs. Home, 145 U. S. 302, 36 L. Ed.

713.

(The Court's attention is particularly invited

to the above cases.)

"If Murphy stood his bed on the floor and

leaned it against his panel and then revolved his

panel, the bed would not revolve and we would

immediately see where the analogy suggested by
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the Master ceases, between Murphy's actual con-

struction and a 'ladder against the wall.'

Murphy employs brackets and a system of pivot-

ing set out from the wall as a distinct mechanism

for the particular purpose achieved by Jordan.

The fact that his means are different is imma-

terial under the rules governing this case.
'

'

THE MASTER ADOPTED THESE ARGUMENTS AS

CORRECTLY STATING THE LAW IN THE CASE.

The so-called Prior Art does not preclude Jordan

the merit of a pioneer.

In his answer, Record, pages 24-5, the defendant

set up 37 patents by way of alleged anticipation

and as showing the state of the alleged art. It in-

troduced 14 of these in evidence and in addition

thereto introduced the patent to Ruggles, Exhibit 17,

and the certified copy of the abandoned application

of Cilek, Exhibit 15. Record, pages 242-247.)

The patent to Ruggles not being noticed to com--

plainant as required by Sec. 4920, United States

Revised Statutes, is not competent to show lack of

novelty or invention in the patent sued on.

Morton vs. Llewellan, 164 Fed. 693, C. C. A.,

Ninth Circuit, Judge Ross.

However, defendant admits that neither Ruggles

nor any of the patents, singly or combined, antici-

pate the claims here sued on.

Of the other 14 patents cited, Exhibits 6, 9, 10 and

13 being patents to Schmidt, 321,645, Simpson, 452,-
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483, Adams, 675,702, and James, 812,833, were cited

by the Examiner during the pendency of the Jordan

application and the patent was considered by the

Patent Office to be allowable over those references.

As was said by the Circuit Court of Appeals for

the First Circuit in Forsyth vs. Garlock, 142 Fed.

461-463

:

"The citation of a large number of patents ah

anticijjation, tends to strengthen rather than weaken

the patent sued upon, by showing that the trade had

long and persisently been seeking in vain what the

complainants finally accomplished."

"Forty-odd reference patents were not needed to

prove that Dean was not a pioneer in the telephonic

art, that he did not originate the granular-carbon

type of transmitter, and that he was not the first to

provide a means for preventing the packing of the

granules. . . . The novelty of none of the claims is

gainsaid by any single prior patent or structure;

but collectively the references establish that all of

the elements, broadly considered, which Dean used

in making up his combination, were old and were

commonly used in transmitter construction. . . . but

the concept of such a unitary structure was not

obviously taught nor foreshadowed by anything in

the prior art."

Interantional Tel. Co. vs. Kellogg Switchboard

Co., 171 Fed. 651 (C. C. A.).
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See also to the same effect

—

Gandy vs. Main Belting Co., 143 U. S. 556;

DuBois vs. Kirk, 158 U. S. 58

;

Hancock vs. Boyd, 170 Fed. 600;

Novelty Glass Co. vs. Brookfield, 170 Fed. 946.

On the trial complainant's counsel sought in vain

to have the defendant's expert disclose his "best ref-

erence
'

' for each claim sued on ; that reference which

to his mind represented the highest development of

the wall bed art prior to Jordan. The best defend-

ant's expert could do was to take a cross-section

through the whole lot, including Cilek (which latter,

as has been seen, has no place whatever in the prior

art) , and for claim 2 select Waugh, Exhibit 2, Record,

page 520, which is for a non-reversible window, and

Hines, Exhibit 3, Record, p. 524, which is for a storm

door ; and to state that both are of equal importance

as references, but admits that they do not meet the

claim ; Record, pages 329-330. For claim 8 he selects

Cilek 's abandoned application, Record, page 331

He mentions Wise "garbage pail," Exhibit 5, but

withdrew it as a reference, as it shows neither a

bed nor a latch, page 332, Record.

Then for Jordan as an entirety, Mr. Prost was

asked, page 333, Record:

"X. Q. Would 3^ou pick out which one of these

exhibits which you have referred to, the Hines Ex-

hibit 3, Waugh Exhibit 2, James Exhibit 14, and
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(^ilek, which you think most nearly approaches Jor-

dan as to function, mode of operation, construction

and pui'poses. Take it in its entirety." .... "1

would like to have taken out of the prior art the one

patent which they can point out and which they will

say was the highest achievement in the folding bed

art prior to Jordan."

"A. 1 believe not one of the inventors would not

have considered that theirs was the highest achieve-

ment and so far as picking out a single patent is con-

cerned I have answered that before. I have answered

already that I do not think there was any one patent

that was closer. That is, I can't exactly determine

which of these patents is the closest."

"X. Q. That is the best answer _you can make?

"A. It is."

AS TO THIS "best REFERENCE" ARGUMENT OF DE-

FENDENT.

The case at bar is thus brought squarely within the

doctrine of the recent case of Waterbury Buckle Co.

vs. Aston, 183 Fed. 120, C. C. A., Second Circuit,

Judge Coxe speaking for the Court

:

"That the patent is not anticipated is conceded by

the defendant's expert. He says

:

" 'If you wish me to find a single illustration in

any single reference which exactly agrees in all par-

ticulars with the device of the patent in suit I am

free to state that I do not find it and I do not think
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there can be anytliing found in my previous testi-

mony to the effect that I have claimed to find it.

" 'X. Q. I understand you to admit that no patent

and no exhibit discloses the particular thing set forth

by claim 1 of the patent in suit. What I wish you

to do now is to state for the information of the Court

and to simplify the consideration of the case by the

Court what one patent or exliibit comes thp closest

on the whole, taking everything into consideration,

to meeting claim 1 as you find it I

" 'A. The first part of your question is correct,

and in reply to the latter part of your question I

would again refer to the U. S. patent to La Chap-

pelle. No. 485,104, as coming the nearest, all things

considered, to the device of the patent in suit.

" 'X. Q. Now, to save time, I will ask the same

question as to claims 2, 4, 5 and 6, of the patent in

suit?

" 'A. On the basis of your question and in my
opinion the same reference applies to the other

claims.

" 'X. Q. Then in your opinion the La Chappelle

patent No. 485,104 comes the closest on the whole

taking everything into consideration in your opinion

to meeting the invention of the patent in suit and

the terms of claims 1, 2, 4, 5 and 6 of the patent in

suit, out of all the exhibits in the case I

'"A. It does.'

"/^ seems necessary, therefore, to examine only

the La Chappelle patent. A diagram of the device of
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this patent will be found in tlie opinion of the Circuit

Court. La Chappelle states that his object is
—

'to

j)roduce an improved form of buckle that is espe-

cially adapted for use in suspenders ; and it consists,

mainly, in improved means of holding the web of

the suspender securely without cutting or tearing it

and of a secure and simple means for uniting the

buttonholed ends of the buckle.'

"Evidently the patentee did not have the Peller

concept. His was not a rustless buckle and was not

designed to be such. A person skilled in the art,

familiar with the complainant's buckle might, by re-

moving the hooked part, reconstruct the La Chap-

jielle device so that it would accomplish in an awk-

ward manner the same result as Peller, but this is not

enough. A patent connot he invalidated by a struc-

ture which can only be altered into art anticipation

by the use of inventive skill. There is nothing in the

La Chappelle device to suggest the Peller device to

the mechanic. It does not operate and was not in-

tended to operate, in the same way, and, without

radical changes, it is incapable of producing the same

result.
'

'

Consequently, in view of the Waterbury Buckle

Case just quoted, this Court is only called upon to

consider the patents to Waugh and Hines in deter-

mining the degree of liberality of construction to be

accorded to claims 2 and 8 of Jordan.

But the reference Waugh, as Mr. Mayuard says,

page 434, Record, is simply for a "window sash" and

is not reversible, but is turnable only about 90 de-
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grees. It has nothing to do with the art of wall beds,

nor does it teach anyone how it could be adapted to

wall bed construction embodying the principles of

either Jordan or Murphy.

The Hines patent, as Mr. Maynard points out, page

436, Record, is for a "storm door or pass door" and

is designed, first, to admit a person to pass through,

and then automatically to close, and in this respect is

very different from the wall apartment construction

of Mr. Jordan. It is not reversible ; it is not in the

wall bed art ; nor is it adapted for wall bed purposes.

Thus fades into oblivion the defense of anticipa-

tion by 37 patents.

Jordan was a true pioneer. He it was who first in-

vented and brought to perfection and gave to the

world in practical form, the construction which per-

mitted a full-sized double bed to be concealed in a

comparatively shallow .closet when not in use, but

permitting access at all times to the closet; and which

bed could be turned through an arc of 180 degrees

into the room and folded down into use; the closet

being normally concealed at all times except when the

bed is being reversed or access is being had to the

closet. This is the "Wall Bed" which has played

such an important part in apartment house develop-

ment by affording maximum convenience in a mini-

mum of space.

INFRINGEMENT.

The sole issue on appeal is that of infringement.

The validity of the patent is established by the find-
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iiigs of the Master, Record, pp. 29-51, and as con-

firmed by the lower Court ; and no exceptions to these

findings were taken b}' the defendant-appellee. He
is therefore precluded from raising this question at

this time. In fact the defendant in his brief before

the lower Court stated that "non-infringement is the

sole defense relied on."

The Master's couclusicms appearing pp. 50-1, Rec-

ord, are as follows:

"1. That the complainants are the owners of

United States letters patent Number 892,668, issued

to C. R. Jordan, July 7th, 1908, as alleged in said bill

of comijlaint;

"2. That claims 1, 2 and 8 of said letters patent

are valid and patentable combinations.

"3. That the respondent William L. Murphy, do-

ing business as the Murphy Manufacturing Company,

has not infringed upon the said letters patent, or

upon any of the claims thereof.

Conclusions of Law.

"That the respondent William L. Murphy is en-

titled to a final decree dismissing the bill of complaint

herein.

"Respectfully submitted, this 13th day of October,

1911.

"H. M. Wright,

"Master in Chancery."
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THE CLAIMS SUED ON.

For the purpose of this appeal and to simplify

consideration of the question by your Honors, in-

fringement is only going to be urged as to claims 2

and 8, both of which are broader than claim 1, now

eliminated.

These claims which the Master and the Court

found, as a conclusion of law, not to be infringed,

are as follows

:

Claim 2—A wall attachment for apartments con-

sisting of:

1^—a door or structure;

2—having central pivots at top and bottom and

turnable in an opening in the wall;

3—stops by which a joint is formed with the edges

of the door when turned in either position

;

4—and a latch by which the door is locked.

Claim 8—A wall attachment for apartments con-

sisting of:

1—a door or structure

;

2—having central pivots at the top and bottom and

turnable in the wall opening

;

3—an article of furniture fixed to one side of the

said structure;

4—a bed hinged to the opposite side of the struc-

ture, turnable to stand in a vertical or horizontal

position

;
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5—and a latch by which it is engaged and held in

its vertical position to be revoliible with the door

about its vertical axis.

We insist a "w^all-bed" cannot be a wall-bed with-

out the combination of these claims.

The rule is that each claim of a patent covers a

complete invention and is in substance an indepen-

dent patent. XXth Century Co. vs. Toplin Co.,

181 Fed., 96 (C. C. A.).

Infringement of either clahns 2 or 8, or both, is to

be determined independently of claim 1 or any other

claim of the patent.

The question of infringement is one of law

:

Miller vs. Eagle Mfg. Co., 151 U. S. 186, 196, 38

L. Ed. 121, 127, 14 Sup. Ct. Rep. 310;

Heald vs. Rice, 101 U. S. 737, 749, 26 L. Ed.

910, 914;

Singer Mfg. Co. vs. Cramer, 192 U. S. 265, 275,

48 L. Ed. 437, 443, 24 Sup Ct. Rep. 291

;

Thomson-Houston Electric Co. vs. Western

Electric Co., 86 C. C. A. 73, 158 Fed. 816

;

Western Electric Co. vs. Robertson, 73 C. C. A.

587, 142 Fed. 478.

The question of whether there is infringement or

not in the present instance depends largely on the

degree of liberality to be accorded the Jordan claims.
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We claim that Jordan is a pioneer and the evidence

we maintain amply supports that proposition.

Now whether this Jordan invention is a pioneer or

generic invention or not depends on whether it is con-

sidered as having made a distinct step in the progress

of the art as distinguished from a mere improvement

or perfection of what had gone before.

Morleij vs. Lancmter, 129 U. S. 263 ; 32 L. Ed.

715;

Hohhs vs. Beach, 180 U. S. 383.

That is what a pioneer invention is. It seems im-

possible in view of the e^ddence in this case not to

hold the Jordan invention did mark a distinct step in

the progress of the art. In fact it was, as he called

it in his circular, "A Revolution in Wall Beds."

In Lamson vs. HilJman, 123 Fed. 416, C. C. A.

:

'
' The McCarthy patent being found at the head of

a class, though in a well developed art, is entitled to

a liberal range of equivalency."

Hohhs vs. Beach, 180 U. S. 383, has become a lead-

ing case in support of the principle that a mechani-

cal achievement which makes a distinct advance in

the art to which it pertains may be sustained as in-

vention and given a liberal construction.

There are many obvious differences in details be-

tween the Jordan and Murphy structures, thus

:

Murphy hangs his folding stop 17 on his door

structure, while Jordan hangs his on his door jamb.
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That of course is immaterial to the question of in-

fringement, because it comes under the rule that a

mere change in position of an element in a combina-

tion does not avoid infringement.

In Derliii vs. Painter, 64 Fed. 400, C. C. A., cited in

note 3 to Walker, Sec. 848, it was held:

"A union for steam pipes, consisting of a head

member having a seat of soft metal with a concave

face, and a tail member having a convex face, is in-

fringed by a union that differs only in the

facts that the convex face is on the head member
and the concave face is on the tail member, and that

the soft metal is on the convex face instead of on

the concave face."

The mere change in the form of the "latch" of

Jordan's claim 8 for holding the bed upright, to

springs and gravity catches in Murphy, is inmiaterial

and does not avoid infringement.

"In the sense of the patent law the substantial

equivalent of a thing is the same as the thing itself.
'

'

Winans vs. Denmead, How., 330, 342

;

Machine Co. vs. Murpliij, 97 U. S. 120.

It is also a familiar rule that even where a change

of form somewliat iuodifies the construction, tlie ac-

tion, or tlie utility of tJie patented device, non-in-

fringement will seldom residt from such a change.

Walker, Sec. 363.

Risdon Iron d- Locomotive Works vs. Trent,

92 Fed., 375.
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That the shape or form of Murphy's "door struc-

ture," or "pivots," or his latches are a little different

from that shown in the Jordan patent does not avoid

infringement.

Adams vs. Folger, 120 Fed., 260, C. C. A.

But form, location and sequence of elements are

all immaterial, unless form or location or sequence is

essential to the result, or indispensable, by reason of

the state of the art, to the novelty of the claim.

Winans vs. Denmead, 15 How., 30, 14 L. Ed.,

717;

Eeece Buttonhole Mach. Co. vs. Globe Button-

hole Mach. Co., 10 C. C. A., 194, 61 Fed. 958;

Bundy Mfg. Co. vs. Detroit Time Register Co.,

36 C. C. A., 375, 94 Fed. 524

;

Extraction Co. vs. Brown, 43 C. C. A., 568, 104

Fed. 345;

Norton vs. Jensen, 1 C. C. A., 452, 49 Fed. 859

;

Consolidated Safety Valve Co. vs. Crosby

Steam Gauge d- Valve Co., 113 U. S., 157,

5 Sup. Ct. 513, 28 L. Ed. 939

;

Hoyt vs. Home, 145 U. S., 302, 12 Sup. Ct.

922, 36 L. Ed. 713.

Metallic Extraction Co. vs. Brown, 104 Fed.,

345, C. C. A.
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The (iiiestioiis for determination by your Honors

are briefly these:

1. Is the defendant's bed, and bed-carrying struc-

ture a "reversible wall attachment" such as in con-

templation of the patent law, is called for by the

patent in suit.

Tlie Master says the defendant's structure is not

"reversible," and can only be "described as rever-

sible if the ordinary door can properly be so de-

scribed." The Master evidently overlooked the fact

that the word "reversible" appeared only in claim 1,

and calls for "a reversible tvall attachment for apart-

ments consisting of a door structure, etc." Murphy's

"door structure" is not only his "ordinary door"

but his bed-carrying panel on and wider than the

door.

2. Whether under the law of patents, a "hinge"

such as is used by defendant, is in legal contempla-

tion, a "pivot," as called for by the claim sued on.

The Master says, page 40, printed Record, of the

defendant's structure:

" It is hinged instead of pivoted.
'

'

3. Is the hinging (and hinging of course means

pivoting) of the defendant's bed-carrying structure

sliglitly off center an avoidance of the legal terms

and effect of the "central pivoting" called for by

the patent.

Your Honors are familiar with the well known

rule of patent law, that mere change in position of
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an element, or in the form of a part of a patented

combination does not avoid infringement.

Winans vs. Denmead, 15 How., 330, 14 L. Ed.

717;

Extraction Co. vs. Brown, 104 Fed., 345, C. C. A.

4. Does the Murphy structure (having in mind

its designs and purposes) turn m an opening, or

through an opening.

The Master says, page 40, Record, '

' speaking with

entire exactness, it does not turn iyi an opening; it

turns through it."

We maintain that in legal contemplation,

whether the Murphy structure turns in an opening,

or through an opening, it is an infringement of the

"wall attachment," which is described in the claims

sued on, as a "structure . . . turnable in an opening

in the wall.
'

'

5. Has Murphy any "stops" such as called for by

claim 2 of Jordan (claim 8 has no mention of any

stops) . We contend that in the very nature of things

Murphy has stops which in legal contemplation are

the equivalent of the stops called for by the Jordan

claim 2.

In considering these several questions of "stops,"

"central pivoting versus eccentric pivoting," "re-

versibility," etc., your Honors' careful attention is

directed to the colored drawing "Exhibit F," Com-

plainant's Graphic Chart, Record, p. 250, showing

the relative i)ositions and arrangements of the
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Murphy and Jordan beds ; also the colored drawings,

Complainant's Exhibits L and M, reproduced in the

Record, pp. 613 and 614, showing how Murphy con-

structed his door before the suit was brought (Ex-

hibit L), stopping his door by allowing the small

door 17 to strike the inside of the closet; and after

the testunouy was closed, changed his construction to

Exhibit J\I, so as to introduce a head stop, shown in

red in Exhibit M. This is important because in any

event Murphy has found it necessary to employ

''stops by which a joint is formed with the edges of

the door when turned in either position,'''' as called

for bv claim 2,

REVERSIBILITY.

The Master says, page 41, Record:

"Complainant understands a reversible door to be

one that revolves through an arc of 180 degrees in

the same or parallel planes; respondent restricts re-

versibility to an operation where the two positions lie

in the same plane."

He further states that:

"An answer to this problem will solve the ques-

tion at issue."

It is to be observed that the term "reversible wall

attachment" applies only to claim 1 sued on, al-

though the idea of reversibility may be implied in

claims 2 and 8.
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In determining the question of whether the

Murphy structure is reversible or not, we are to look

not at the names or forms of things, but to the means

and mode of operation by which the desired result

is obtained. Of course there are obvious differences

and details of construction between Murphy and Jor-

dan, and between Jordan and the Portal Wall Bed,

owned by complainants and recognized and admitted

and identified as the "Improved Jordan Construc-

tions.
'

'

In considering this "door" or "structure" we are

to look at the functions of the same and the nature

and purpose of its employment and not to the mere

name of it. The so-called "door" or "door struc-

ture" of Jordan is, as Jordan says on page 2, line 12,

"a carrying structure," or, as he says on page 1,

line 33, a "frame," or, as he says in other places, a

"device"; all for the purj^ose of carrying his bed

and so constructed and arranged that whenever this

"door" or "door structure" or "carrying frame" or
'

' device
'

' is reversed or turned through an arc of 180

degrees a bed may be moved either from a closet out

into working position in the room, or vice versa, from

the room back into the closet. Complainant claims,

and it seems almost too obvious for argument, that

Murphy has a "door structure" or "carrying frame"

by which his bed is moved through an arc of 180 de-

grees either from the closet out into the room, or vice

versa, from the room back into the closet. See draw-

ing. Exhibit F.

If the Murphy device is not reversible in that

sense, then it seems impossible to use language in
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the claiins which can ever protect a patentee against

the use of a device which is not a '

' Chinese
'

' copy of

the device of the patent. Murphy's structure is

simply one of those ingenious diversities of form so

frequentl}' held by the C\)urts to be infringements

on a meritorious invention.

Murphy has attempted to limit his "door struc-

ture" to his ordinary "stock door" and the Master

construing the word "door" literally, has limited

Murphy's "door structure" or "carrying structure"

(Jordan, page 2, line 12) to this "stock door," en-

tirely leaving out of consideration his ''bed carrying

panel" which is attached to and made an integral

part of his "stock door." It is the entire panel,

bed and stock door of Murphy, which constitutes his

"door structure" and makes it in contemplation of

law, the equivalent of the door structure of Jordan,

All Murphy has done is to close up one-half of the

Jordan opening. That the Murphy door structure

formed of his combined bed, panel and stock door is

truly a door structure in the sense that it obstructs

an opening, is shown from the fact that when his bed

is in his closet, his opening is closed, and when his

bed is out of his closet the bed and bed panel extend

more than half way across the opening, and the open-

ing is closed by his foldable stop 17, or what he terms

his "supplemental door" 17. In any event, he has

effective means for entirely closing the opening,

whether his bed is in the room or in the closet. It

is in every sense a "door structure." Further than

this, it is first and foremost a reversible bed-carry-
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ing structure. These are the two main essentials of

the Jordan door structure.

Murphy himself refers to his revolving structure

which carries the bed as a "panel." In the model it

is the part which is marked with two horizontal red

pencil lines. The fact that it is mounted on the back

of the structure which he, Murphy, calls his "stock

door" is immaterial because the two parts are rigidly

united and turn in unison and they are as if made in

one single piece and act as one.

"Infringement is not avoided by simply dividing

one element of the patent in two parts, so arranged

that the action of one necessarily causes the action

of the other in the same way as though they were one,

and their combined operation performs the same

function and produces the same results as the device

of the patent."

Westinghouse, et al., vs. Neiv York Air Brake

Co., 59 Fed., 581 (affirmed 63 Fed., 962).

(We invite the Court's attention particularly to

this case, as it is one often cited and followed.)

Page 597 of the Westinghouse case cited several

other instances showing it is but a colorable change

to put together two pieces in the form of one, or vice

versa, to split one piece into two parts where for all

practical purposes the parts are as "formed in a

single piece."

The Century Dictionary and Cyclopedia defines

'
' reverse

'

' as follows

:
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"1. To turn about, around, or upside down; put

in an opposite or contrary position ; turn in an oppo-

site direction, or through 180 degrees ; invert.

"2. In mack., to cause to revolve or act in a con-

trary direction; give an exactly opposite motion or

action to, as the crank of an engine, or that part to

which the piston-rod is attached.

"3. In general, to alter to the opposite; change

diametrically the state, relations, or bearings of.

"Reversible; capable of being reversed."

I have already pointed out that it is incorrect to

consider only part of the Murphy revolving bed-

carrying structure as the "door," because the es-

sential quality of the door is that it forms a support

by which the bed can be reversed ; in other words, the

bed-carrying structure or "frame in the nature of a

panel."

Mr. Maynard points out (page 199, Record) what

should really be considered the Murphy '

' door.
'

' He
says

:

"A. The Murphy model shows a door hinged at a

point which is approximately the center of the bed

which it carries when the bed is turned into vertical

position. The door as specifically referred to by de-

fendant's counsel does not carry of itself the bed,

but the bed is carried by the door structure, which is

pivoted at its center and which has a panel on one

side going to finish the door on the outside. If the

Murphy door is turned into open position the small

panel does not cover the opening, but the door struc-
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ture as a whole substantially covers the opening and

does so entirely when the stop is swung into posi-

tion."

Mr. Maynard testifies (pages 164-5-6, Record) :

"... I should like to mark on the Murphy bed

model the hinges 5 and 6 which perform the same

function as regards the Murphy door structure as do

the hinges 5 and 6 of the Jordan bed. . . . The door

structures 2, operate in precisely the same manner

to open as shown in the model in the same direction

about a central pivot, or central pivots so as to bring

the bed or other articles which ma}' be mounted on

the opposite side of the door into the room, and the

door structure in each of the models is of such area

that the bed extends substantially over the entire

area of the door. In other words, the bed is approxi-

mately equal in width and height to the door struc-

ture. The claims referred to in the present case do

not limit the patentee to a door per se, but are suffi-

ciently broad to cover a structure having the function

of a door because the claims 1, 2 and 8, each refer

in one way and another to a door structure, the first

using the words 'a door structure,' the second claim,

' a door or structure, ' and the eighth claim, ' a door or

structure,' so that it is apparent that the structure

is the essential element in the claim, and must be of

sufficient size and width to carry a full sized bed as

is represented in the model, and these beds swing

substantially in a plane about the axis which is ap-

proximately at their centers, each adjusted in a ver-

tical position. The door structure of the Murphy bed
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model is of sufficient width to cany a full bed, and

both swing to carry the bed into the recess hereto-

fore referred to." (Mr. Ma^ynard refers to the en-

tire bed-carrying, revolving structure of Murphy as

the "door.")

Continuing, Mr. Maynard says:

"... This structure as a whole swings approxi-

mately centrally about its pivots. . . .

"
. . . Q. Now, when the door and panel of Mur-

phy is turned on its cential pivot so as to bring the

bed out into the room, is that article of furniture on

the other side, the mirror which you represented in

red pencil, visible in the room ?

"A. No, it is not visible.

"Q. Is it visible when the same reversing of the

Jordan panel takes place, so as to bring it out ?

"A. The article of furniture in either case is in-

visible in the room when the door structure is turned

to expose the bed into the room.

"Q. Is the converse true, that when the mirror or

article of furniture is out that the tw^o bed structures

are also invisible I

"A. When the door structure is turned to present

the article of furniture or ornament, the bed struc-

tures are carried into the recess and disappear, and

the disappearance of the bed is caused in exactly the

same manner in both of the models, the Jordan model

and the Murphy bed model, the bed structure being

carried bodil}^ into the recess by the door structure."
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The measure of reversibility here pertains essen-

tially to the bed and to the bed-carrying, revolving

structure, capable of so being turned through an arc

of 180 degrees upon vertically arranged pivots, which

pivots are disposed in such a manner that the bed may
be swung bodily from within the closet into a parallel

plane outside the closet and in near-by parallel

planes.

The defendant's expert, Mr. Prost, is obliged to

concede that Murphy by mounting his bed in the wa)

he does is "able to effect this reversal or movement

of the bed through that arc of 180 degrees, and into

and out of the closet."

Mr. Prost says (page 307, Record) :

"... In the Murphy device when the door is

swung open the bed is brought into the room, on ac-

count of the eccentric manner with which he mounts

his bed on the door." . . .

It is by means of this eccentric mounting of the bed,

of course, that Murphy secures his reversal. Neither

in Jordan or in Murphy does the bed itself, when

reversed, stand in the same plane that it does when it

is in the closet. That is a fact well to bear in mind.

That the Murphy bed-carrying panel is not "ver-

tically pivoted" on practically central pivots, or

that it is not turnable "in" the opening seems so

inconsistent with the facts as to call forth the most

earnest protest.

The well established rule so often expressed in

leading decisions pertaining to matters like the pres-
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eut one, where the defendant attempts to avoid in-

fringement by his having some "ingenious diversity

of form" from that of the patented device, is well

expressed in Wcstiiigltouse vs. New York Air Brake

Co., 59 Fed. 582, Syllabus 10.

"If a device has all the vital elements of a com-

bination essential to the oi)eration of a patent and

to the achievement of the result sought, working in

substantially the same way, infringement is not

avoided by a method of construction which, owing

to a different relative arrangement of the parts, the

substitution of mechanical equivalents, and varia-

tions in matters not covered by the claims, is in ap-

pearance utterly unlike the patented device, and in

some respects apparently superior thereto."

" '
. . . In determining the question of infringe-

ment the court or jury . . . are to look at the ma-

chines, or their several devices or elements, in the

light of what they do, or what office or function they

perform, and how they perform it, and to find that

anything is substantially the same as another, if it

performs substantially the same function in sub-

stantially the same way to obtain the same result.'
"

Justice Clifford, in Macliine Co. vs. Mur^jJiy, 97

U. S. 120; Cantrell vs. Wallick, 117 U. S. 689, 6

Sup. Ct. 970 ; Brass Go. vs. Miller, 9 Blatch. 77.

The matter of mounting the Murphy bed-carrying

panel more or less to one side of the center of the

panel is purely a matter of degree and does not avoid

infringement. Neither is the change in the shape

or manner of mounting the Murphy bed-carrying
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panel important; nor the fact that the Murphy
pivots are in the form of Itinges.

11.

HINGE VS. PIVOT.

It appears that the Master was misled by the In-

genious suggestion of the defendant's expert in con-

cluding that the Murphy door structure is not

"pivoted," but is "hinged." Independent of any

testimony or argument, the Court will take judicial

notice that a "hinge" not only necessarily implies a

"pivotal action," but that tJie hinge is the pivot itself

on which one structure is designed to turn about or

on another.

What is a hinge as distinguished from a pivot?

Mr. Prost, who can scarcely be called an impartial

witness, reluctantly admits (page 336, Record) on

cross examination, "A hinge may be a pivot, but a

pivot is not a hinge." Of course he knows that a

hinge is ahvays a pivot. The claims use the more

generic expression pivot, and it is submitted without

fear of contradiction by anyone having a knowledge

of mechanics that the Murphy structure is pivoted.

The fact that it is the particular kind of a joivot

known as a "hinge" is immaterial. The real point

is that both the Murphy and Jordan structures turn

or pivot about a fixed point.

In the Century Dictionary and Cyclopedia

"pivot" is defined "a pin on which a wheel or other

object turns; a turning-point."
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Pivot, as a verb, "to turn or swing on a pivot, or

as on a pivot; hinge."

This should be sufficient to dispense with the

frivolous contention of the defendant that his bed

is not pivoted.

III.

CENTRAL PIVOTING VS. ECCENTRIC
HINGING.

The Master says in his report, page 40, Record:

"It (Murphy) is hinged instead of pivoted. The

hinges are at the side of the door proper and not

exactly central, even if we look at the door structure

when reversed into the room."

The claims sued on call for:

"A door or structure having pivots at the center

of the top and bottom turuable in an opening in the

wall."

Of course, if these claims are to be construed liter-

ally and no liberality of construction whatsoever to

be given to the patent, then it is an end to the matter

and the defendant could not be held to infringe, but

your Honors know that the claims are not to be so

narrowly interpreted as to construe the patent out

of existence.

The question of central pivoting or eccentric hing-

ing is a mere detail arising from the variations in

construction of a door structure of Jordan and of
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Murphy. We are not to give too narrow a meaning

to the word "door" or "door structure" as has

already been pointed out, because those words are

only convenient modes of expression used by Jordan

in his patent, and by the parties to indicate the bed-

carrying frame, or panel. Whatever this door or

door structure is, it must have a capacity and does in

each instance have, a capacity of revolution through

an arc of 180 degrees. These structures must be

stopped, and are stopped, by some suitable means

at the end of each arc of revolution; and both struc-

tures (Jordan and Murphy) have the before-

mentioned capacity as a support and carry for the

bed in addition to the function of a closure for the

recess opening irrespective of whether, the bed is in

or out of the closet. That the Mdiole Murphy struc-

ture, panel and stock door are to be considered as

the door structure and reversible bed-carrying

structure is clear from the testimony of the de-

fendant himself.

Mr. Murphy himself repeatedly refers to his bed-

carrying "panel" (pp. 181, 182, 352, 366-7, Record).

On p. 366 he says: "The bed is set 5% inches from

the outer edge of the door where the latch is. Then

the panel is about 4 foot 5 on a four foot three inch

bed, making a total of panel and door combined

amounting about to four feet eleven inches.
'

' Please

to note the "panel and door combined" (as is also

true in Jordan).

Next, that this panel of Murphy is "centrally"

pivoted or approximately so.
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Page 367, Record, Mr. Murphy was asked:

"XQ. If I understand your testimony it was that

you had 56' inches on one side of your hinge and

that you had 24 inches on the other '^

"A. Approximately."

"XQ. That would make your entire door struc-

ture as we look at it, represented by these horizontal

lines, five feet, wouldn't if?

"A. Yes, approximately. It is less, but I took

that approximately, not thinking it would be neces-

sary to bring out the narrow panel that we put out

on similar doors. Truthfully, it is less than four

feet ten inches. On the three foot door we have a

narrower panel than on any width we sell."

Upon direct examination (pages 351-2, Record)

Murphy testifies as follows:

"Q. In regards to the construction or rather to

the structure upon which the bed is mounted in that

device, how is it hinged centrall or otherwise?

"A. I can tell you by the blue prints there. If

you will let me have it I can give you very exact

figures, I think.

"Q. I will refer you to this blue print and, using

that a basis, ask you to answer the question?

"A. It depends on the size of the door that the

bed is mounted on. On those that would be on a

three foot three door or 39 inches wide, the bed ex-

tended 21 inches past the hinges of that door,

making 21 inches on one side and 39 on the other.
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On the three foot door the door is 36 inches wide

and the bed extends 24 indies or 3 inches farther,

owing to the door being 3 inches narrower, when the

bed extends 3 inches farther past the hinges, making

it 36 and 24 inches or 3 feet and 2 feet. Then on

the smallest door that we sell of those kind, the 3-4

inch door or 2 foot 10, the panel on them is 47 inches

wide. The door 34 inches and it extends past 22

inches. The reason of the difference here the panel

is narrower than on any of the others with the same

size bed, owing to an improvement that was made
before we put any of those out. The bed extends

22 inches, that is 55, the small door is 14. The

opening does not measure quite 14 inches, but the

slant of the little door makes it an inch or so wider

than if it was square across."

Thus it woidd seem from Murj)hy's own admis-

sion that Ms bed-carrying panel is pivoted, at least

approximately centrally,, at top and bottom, because

he states that the pivots or hinges (whatever we call

the points upon which the bed structure turns) are

so disposed that approximately two feet of panel

is on one side of the hinges and three feet on the

other. That certainly is far different than pivoting

the panel at one edge as proved by Ruggles.

IV.

TURNABLE "IN" AN OPENING VS.

"THROUGH" AN OPENING.

The Master has said of Murphy, page 40, Record

:

"Speaking with entire exactness it does not turn in

an opening, it turns through it."
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It is bolicved that the Master's distinction that

the Jordan door structure turns in an opening, but

that the ^Murphy structure does not turn in an open-

ing but throuyli an opening, and that Murphy's is

"hinged instead of pivoted" is hypercritical, and if

such retinenients are to be employed in the construc-

tion of patents, it is safe to say that it never would

be possible to successfully maintain an infringement

suit against any artful or cunning defendant who
is able to shift the parts of a patented device or

change their form so that they look a little diifereut

from the patented article and yet accomplish the

desired end in only a colorably different manner.

It is as true of Jordan as it is of Murphy that

"the two parts of the bed on opposite sides of the

pivotal connection . . . swing through the opening

for the door at diiferent times" (Murphy patent,

lines 17-20) and his claim 9.

Neither in Jordan nor in Murphy does the bed

itself when reversed stand in the same plane that it

does when it is in the closet. (See drawing, Exhibit

F.) That is a fact well to bear in mind, and of

course in Jordan for the bed to move from the closet

out into the room, or vice versa from the room into

the closet, the bed must turn through the opening.

It is wholly immaterial whether the revolving struc-

ture which carries the bed turns "in" or "through"

the opening if the reversibility of the bed is accom-

plished. The movements in either case are substan-

tially the same and the result desired is produced in

substantially the same way and by substantially the



60

same character and extent of movement. That in

itself shows equivalency.

Thus to summarize with regard to Murphy, it is

apparent that the Murphy bed-carrying panel or

structure is pivoted approximately central; there

being in the actual installation of the Murphy struc-

ture about two-fifths of the panel and bed on one side

of the pivot and three-fifths on the other side of the

hinge or pivot. The fact that Murphy's door is a

hinge-type of pivot is immaterial.

The fact that Murphy's door has a hinge-type of

pivot is immaterial because a hinge necessarily im-

plies a pivotal arrangement of one part which is to

be revolved about another part. Inasmuch as the

opening in Murphy is only on one side of his hinges

or pivots, while in Jordan the opening is on both

sides, it is apparent from the evidence and from the

operation of these devices that Murphy's opening en-

ables one to have ingress and egress to the closet and

also for the bed to move in and out of the closet,

which are the essential functions of Jordan's open-

ing. Both Murphy and Jordan have their beds trav-

erse their respective openings, assuming the opening

to be a narrow vertical plane connecting the door

jambs, and in each case when the bed is in its respec-

tive recess it is on one side of this plane, and when

the structure is revolved to bring the bed into the

room, the bed is on the other side of said plane.

For all substantial purposes and intents the Mur-

phy door (and by door is meant the entire bed-carry-

ing panel because that is the essential function of
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the movable structure) is turnable "in" or "through"

the opening, and is "pivoted" approximately "cen-

trally."

V.

WHAT IS A "STOP" IN THE WALL BED
ART?

In the Century Dictionary the verb "to stop" is

defined as follows:

"To close up, as a hole, passage or cavity, by fill-

ing, stuffing, plugging or otherwise obstructing ; block

up; choke: as a stop, a vent or a channel. ..."

"To hinder from progress or procedure: cause to

cease moving, going, acting, working, or the like;

impede; check; head off," etc.

STOP (a Noun) :—

'
'An impeding or hindering, obstruction, stoppage.

"That which stops or hinders; especially, an ob-

stacle or impediment."

"In Joinery, one of the pieces of wood nailed on

the frame of a door to form the recess or rebate in

which the door shuts,"

The Master in speaking of the supplemental door

or folding member 17 of Murphy, says, pages 42 and

43, Record:

"The folding member 17 is used to cover the space

between the door structure, opened, and the adja-

cent jamb. It serves to shut off the apartment from
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the recess into which the door reverses and also is a

means of access to that recess like any ordinary

door. So far as the word ' stop ' means a covering for

an opening, it may be called a stop . . . Murphy's

small door in the open position, however, being

hinged, does not imjjede the forward movement of

the door. It is said, however, that it impedes re-

versal. This, however, it could not do—it does not

engage the jamb at the proper angle. When latched

it prevents the return movement of the door, but that,

properly speaking, is the function of the latch."

Turning to the Murphy patent. Record page 738,

Murphy says, page 1, lines 51 to 68, inclusive:

"Hence, when said door is swung on its hinges

through half a revolution, the extended portion of

said bed support extends in front of the greater por-

tion of the doorway. The remainder of the doorway

is closed by a narrow supplementary door 15, which

is hinged, as shown at 16, 17 to said casing, one, 17.

of said hinges being provided as shown in Fig. 6

with a spring 18, which tends to move the door 15

back against the bed support. When the door has

been swung outward through half a revolution and

the bed exposed, said door 15 is then further swung

through half a revolution, and its latch 20 engages

the keeper 1 of the main door. It therehy not only

closes the opening into the closet by the side of the

bed but serves as a brace for the bed, in its exposed

position."

Thus we have out of the mouth of the defendant

patentee himself, that his folding member (17 in the
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model, 15 in the patent) "closes the opening into the

closet by the side of the bed,
'

' which is one definition

of a "stop"; and that it "serves as a brace for the

bed in its exposed position"; hence, "impedes prog-

ress or movement," which is the other definition of

a "stop." As to whether or not the folding member
17 of the Murphy model (15 of the Murphy patent)

is a stop to progress of the door when in folded

position inside the closet and against the wall of the

recess is immaterial, and will not be pressed on this

appeal. The claims sued on do not require that the

folding member 17 should have any stop action ex-

cept at the time when it is closing the opening along-

side the bed, as it does when the bed is opened out.

MURPHY PATENT No. 1,007,596—OCTOBER
DISAPPEARINO BED.

31, 1911.

APPLICATION FILED JANUARY 3RD, 1911.

(See Record, page 738.)

If further evidence or argument were needed to

show that the Murphy structure is not only pivoted,

but is "vertically pivoted," we direct the Court's

attention to the patent for Disappearing Bed on the

identical structure herein in suit and charged to

infringe, issued to the defendant, William L. Mur-

phy, No. 1,007,596, on October 31st, 1911, appearing

in the Record, page 738, and admitted by consent.

The issuance of this patent, for some reason or

another, was delayed until after the testimony in the

present case was concluded and the Master's report
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filed in tMs Court. This accounts for its not having

been introduced in evidence by us; the language of

the Murphy patent renders it quite obvious why the

defendant did not want to introduce in evidence its

pendency in the Patent Office. It is referred to

now simply to show how the defendant himself looked

at his invention and the representations he made to

the Patent Office in getting his patent.

This Murphy application was filed January 3rd,

1911, before the filing of the present bill. It there-

fore expresses the inventor's idea of his invention in

language and terms free from any attempt to dis-

guise its real meaning, or avoid the use of terms

singular to those used in the Jordan patent.

The following is from the preamble of the Murph}^

patent

:

'

' The present invention relates to improvements in

concealed beds, the object of the invention being to

provide an arrangement by which a bed of full size

can be concealed in a closet, apartment, or other re-

ceptacle having a door of usual size. I attain this

object by pivotally connecting one side of the door

with the bed in such a manner that the two parts of

tlie bed on opposite sides of the pivoted eonneetion

with the side of the door swing through the opening

for the door at different times.'"

This is exactly what the Jordan structure does:

the two parts of the bed on opposite sides of the

pivotal connection . . . swing through the opening

for the door at different times. Now if it was true,

as Murphy's expert contends and the Master held.
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that a hinge is not a pivot, Murphy and his attorney

would not have referred, as above, to any such

"pivotal connection"; nor would the Patent Office

have allowed of au}^ such improper use of mechan-

ical terms ; nor would Murphy nor his attorney used,

nor the Patent Office have permitted the use of the

term "a vertical pivot," which appears so promi-

nently in several of the claims of the Murphy patent

now issued. Claim 1, for instance, of Murphy is as

follows

:

"1. In combination, a receptacle, a door swinging

on a vertical pivot to close the receptacle, a bedstead

wider than said door mounted on said door and means

on said bedstead for closing said receptacle when the

door is open."

The terms "pivotal means" and "pivotal connec-

tion" also occur repeatedly in claims 9, 10, 11 and 12.

Thus in claims 10, 11 and 12 Murphy claims:

"Pivotal means for connecting the wall at one ver-

tical side of said opening and the bed intermediate

of the sides thereof."

Expressed in plain language the claim is for a pivot

for the bed intermediate the sides thereof.

In claim 12 he specifically says that these "pivotal

means" include "a door and a spacing device rig-

idly secured to the door and bed, the door being

adapted to close the opening." This "pivotal

means" is the "vertical pivot" of claim 1 of Murphy.

The defendant would have us believe that his de-

vice is simply a modification of the patent to Ruggles
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which is for an ordinary door with a single bed

mounted on the door and moving in and out of a

closet, but leaving the closet entirely ODen when the

bed is in the room. The defendant's patent, the state-

ments therein and the granting of the Murphy patent

amply refute his contention. It goes to show^ that he

has a bed-carrying structure mounted on vertical

pivots and which pivots are intermediate of the sides

of the bed-carrying structure. Obviously the Mur-

phy structure differs from the statement of the claim

only in degree. The more one considers this Murphy
patent the more is one impressed with the extremely

close approach of this patent to Jordan.

The fact of this subsequent patent to Murphy and

the questions of whether a "bed-carrying panel" is

a "door structure," or a "hinge" is a "i3ivot," bear

a close analogy to the questions involved in the case

of Kitchen vs. Levison, 188 Fed 658, recently before

your Honors, where the defendant-appellant owned

a patent on a manifolding triplicate book, using a

form of "friction-binding" for his carbon. But your

Honors held that although the only advance of Levi-

son over the prior art was the hinding of his loose

carbon into the stubs, and although Levison bound his

carbon in permanently by stitching, nevertheless

the subsequent patent was no defense but only

tended to show that defendant accomplished the de-

sired end in only a different manner, and even if it

was better than the Levison manner it was an in-

fringement.
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CLAIM 2.

Take claim 2 of Jordan and the Murphy structure

with the bed in the room and the member 17 engaged

with the door jamb and the Murphy stock doijr swung
back against the wall and stopped either by the door

knob or a cleat at the bottom, or a door stop engaging

the stock door.

We find that Murphy is a "wall attachment for

apartments" consisting of,

1—a door or structure

;

2—having central pivots at top and bottom and

turuable in an opening in the wall

;

3—stops b,y which a joint is formed with the edges

of the door when turned in either position;

4—and a latch by which the door is locked.

The Court's attention is directed particularly to

claim 2 because neither the word "reversible" nor

the term "foldable stop" are elements of this claim

as they are of claim 1. It must be conceded that

Murphy contains elements 1, 2 and 4 of claim 2, and

we hardly see how there can be any dispute as to his

containing element 3, i. e., "stops by which a joint

is formed with the edges of the door when turned in

either position."

In the Murphy model, when the bed structure is

turned outward, a joint is formed with the edges of

the door by the door coming against the wall on one

side and the member 17 engaging the jamb on the
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opposite side of the recess, for as Murphy says in his

patent of the member 17 (15 in the jjatent), "and
thereby not only closes the opening into the closet by

the side of the bed, but serves as a brace for the bed

in its exposed position.
'

' With whatever stops Mur-

phy thus uses he forms a joint. Reversing the Mur-

phy structure so as to carry the bed into the closet,

his so-called "stock door" forms a close joint with

the edges of the opening and he provides a stop to

enable this joint to be formed. The testimony shows

on behalf of the plaintiff that a stop to limit the

movement of the door and to enable a joint to be

formed in Murphy was caused by the engagement of

the folded member 17 against the inner wall of the

recess. (See Exhibit L, Record page 613.) In the

one device built by the defendant before the bringing

of this suit, it is shown that this folded member en-

gaged the end wall of the recess. The Master, there-

fore, concluded that the question as to whether this

folded member 17 was a stop or not when it was in-

side the recess, was in doubt.

The defendant offered evidence to show that the

stop he actually employed was the contact of the door

butt, or portion of the door carrying the hinges, that

the jamb on which the hinges were mounted. Con-

ceding that to he so, then defendant Jias a stop called

for by element 3 of claim 2 to cause the door to form

the joint.

The plaintiff asked and was granted permission,

after the testimony in the case had been closed, to

introduce proof to show that the defendant, after the
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concluding of the proofs in the case, had put a bead

strip or rabbet alongside the side of the door jamb

opposite the side of the opening upon which the

hinges are against wliich stop strip or bead Ids door

now closes and stops. (See drawing, Exhibit M„
Record, page 614. ) This stop strip is in a way simi-

lar to the stop strip of an ordinary door and similar

to the stop strip F which was originally on the

Murphy model. This bead now becomes the stop of

element 3 of claim 2 "by wliich a joint is formed"

with the edge of the door when the bed is in the

closet. The important thing about the use of this

strip and its emplojnnent since the concluding of

proofs in the case, is that during the giving of the

defendant's testimony he expressly disclaimed tJie

use of a stop strip against ivhich tJie door coidd close

and stop, and both he and his counsel repeatedly

pointed out tJiat the face of Jiis jamb was flush. It

only goes to show that the defendant has always had

and must always have some sort of a stop to eual^k;

the door to form a joint specified in claim 2.

It is immaterial whether it was the folding member

17 inside the closet engaging against the wall of the

recess, or as actually shown by Exhibit M, is a rab-

bet on the jamb, or whether it was by the engage-

ment of the door butt with the jamb on which the

door is hung, as testified to by Murphy. In either

case a stop is provided which had the effect of caus-

ing the door to form a "joint" with the edge of the

opening. It is furthermore immaterial that the

^lurphy folding member 17 allows access to the
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closet when the bed is in the room, in addition to its

uec(;ssary and essential fnnetion of stopping or clos-

ing the opening which would otherwise remain be-

tween the edge of the door structure and the adja-

cent door jamb, and also forming a stop or brace

(p(;r Murphy patent) to limit the movement of the

door and bed, for, as was said by the Circuit Court of

Appeals for the Second Circuit, in Davis vs. Perry,

120 Fed. 941-945:

"Where infringement would naturally or neces-

sarily result from the ordinary use of a device, a de-

fendant cannot escape liability for infringement by

merely showing the possibility of a different use.

The decisive question is whether the operation of the

alleged infringing device when in use is the same, and

produces the same results. And the question herein

answered by showing how defendant's inkstand oper-

ates when it is tilled and used, not what improved

means may be added in order to fill it so as to be

ready for use. Snyder vs. Bunnell, (C. C.) 29 Fed.

47; WestingJiouse vs. Neiv York Air-Brake Com-

pany, (C. C.) 59 Fed. 581, 597; Thomsofi-Houston

Electric Company vs. Kelsey Electric Railway Spe-

cialty Company, (C. C.) 72 Fed. 1016."

CLAIM 8.

The lower Court also found, as a matter of law,

that claim 8 was not infringed.

Claim 8 is as follows

:

"A wall attachment for apartments consisting of,
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"1—a door or structure;

''2—having central pivots at the top and bottom
and turnable in the vrall opening

;

"3—an article of furniture fixed to one side of the

said structure

;

"4—a bed hinged to the opposite side of the struc-

ture turnable to stand in a vertical or horizontal

position

;

"5—and a latch by which it is engaged and held in

its vertical position to be revoluble with the door

about its vertical axis."

Now, it is a well recognized principle of law that

"the emploj^nent of different words in separate

claims indicates a purpose to secure distinct inven-

tions, indeed the rule is that, 'each claim of a patent

covers a complete invention, and is, in substance, an

independent patent.' " Celluloid Mfg. Co. vs. Zylo-

nite Brush & Comh Co., (C. C.) 27 Fed. 291, 294;

United Nickel Co. vs. California Electrical Works,

(C. C.) 25 Fed. 475, 479; Leeds d- Catlin vs. Victor

Talking Mack. Co., 213 U. S. 301, 319, 29 Sup. Ct.

495, 53 Law. Ed. 805.

XXth Century Heating d- Ventilating Co. vs.

Tapli7i, Rice-Clerkin Co., 181 Fed. 96, 100,

C. C. A.

In Leeds Co. vs. Victor Talking Machine Co., 213

U. S., 301, supra, the Supreme Court, in speaking

of combination claims, said:
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"A combiuation is a union of elements, which may
be j)artly old and partly new, or wholly old or wholly

new. But, whether new or old, the combination is a

means—an invention—distinct from them. They, if

new, may be inventions and the proper subjects of

patents, or they may be covered by claims in the

same patent with the combination.

"But whether put in the same patent with the

combination or made the subjects of separate patents,

they are not identical with the combination. To be-

come that they must be united under the same co-

operative law. Certainly one element is not the com-

bination, nor, in any proper sense, can it be regarded

as a substantive part of the invention represented

by the combination, and it can make no difference

whether the element was always free or becomes free

))y the expiration of a prior patent, foreign or do-

mestic. In making a combination, an inventor has

the whole field of mechanics to draw from. This view

is in accordance with the principles of the patent

laws."

Keeping in mind the above expressions of the

Court as to the importance of the wording of a claim,

and also keeping in mind the combination recited in

claim 8, it is interesting to observe how the Master

disposes of claim 8 in finding "Non-infringement."

He says:

"In other words, as I construe the words of the

claim, 'a door or structure having central pivots at

the top and bottom, and turnable in the wall opening'
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necessarily implies that the 'pivots' shall be centrally

located in the opening, as well as centrally located in

the door.

"The Murphy door is hinged at the side of the

opening, at the side of the door proper, and only

appyoxitnately central as regards the bed-structure

in reversal. This does not satisfy the functional limi-

tations in the Jordan claim."

Claim 8 does not specify a "completely re-

versible" door structure; but the Master

read that iut the claim. Nevertheless, it

is seen that Murphy fulfills the idea of re-

versibility, inasmuch as his mirror (^. e., article of

furniture) is in the room in the daytime and his bed

in the closet, and vice versa, when his bed is in the

room at night his mirror is in the closet. Secondly,

if Murphy literally has no "central pivots at top and

bottom," he certainly has "pivots" which are "ap-

proximately central," as we have seen above. Also,

we have seen that both the Jordan and Murphy beds

turn "in" the wall opening, as well as "through"

the wall opening. As to the alleged implication "that

the pivots shall be centrally located in the opening as

well as centrally located in the door," we submit that

there is nothing in the claim warranting such impli-

cation, nor is there anything in the specification de-

manding it; much less justifying such limitation

being read into the claim.

The only real question of doubt as to infringe-

ment of claim 8 that was pressed on the argument

bv defendant's counsel, and really the only point on
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which there can be any question or dispute is in re-

gard to whether Murphy has tlie equivalent of a

"latcli" to hold up the bed when the latter is not

in use. While Murphy does not literally have a latch

to hold the bed vertical, he does have the mechanical

equivalent of a latch, which is the offset pivots of the

bed tending to throw the center of gravity inside the

pivots, combined with the springs which further act

to pull the upright bed in against the panel. If it is

true, as Murphy claims, that his springs are not

necessary for that purpose, then the off-center

mounting of his bed is sufficient to accomplish the de-

sired object, and of course in that case we have the

mechanical equivalent of the specific latch of Jordan.

The validity of claim 8 being conceded, and it

being recognized that claim 8 is for an invention of

great merit and for one which is shown by the evi-

dence to have been the first of its kind, it is sub-

mitted that, while the Murphy bed has no latch, per

se, it has means for performing all the functions of

the Jordan latch, which is simply that of holding

the bed upright ; and that this means of Murphy for

holding the bed upright is the mechanical equivalent

of the Jordan latch ; therefore, claim 8 should be held

to be infringed. This proposition would seem to be

covered by what has been heretofore said, as to the

scope of the Jordan claim.

There is no question in the evidence but that the

Murphy bed is held upright so it can turn with its

door structure, and in no precarious manner : either

by the offsetting of the pivots of the bed, or by the
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combined action of this offset by the spring, in any

event, one or the other, or both of these means, and

no other means whatsoever, are employed by Murphy
to hold his bed upright.

Mr. Maynard says, page 458, Record, in i-egard to

the "latchlike effect or restraining offset" of the

springs to hold the bed up

:

"A. 1 wished to satisfy myself particularly if the

construction of the bed hanging means was such that

the bed would stay in a vertical position when the

door was moved, and to satisfy 'my query on this

point, I grasped the bed when it was turned upward,

and pulled it away from the door structure, and

found that considerable resistance was encountered.

This resistance was due to the contractile effect of

the springs which are connected to the bottom of the

door structure and to the inner end of the bed; in

other words, these springs, which have the obvious

purpose of assisting the lifting of the bed, also act

with latchlike effect or restraining effect to hold the

bed in a vertical position."

As to the fact that the offsetting of the bed on its

pivots is a mechanical equivalent of the Jordan latch,

Mr. Maynard says:

"A. The third element of the eighth claim is : 'A

bed hinged to the opposite side of the structure turn-

able to stand in a vertical or horizontal position.'

The Murphy model and the actual bed construction

as I saw it applied in the heretofore referred to

Michigan apartment house, is a bed hinged to the
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opposite side of the structure turnable to stand in

vertical or horizontal position, which manifestly com-

pletely fills the requirements of the claim as regards

to beds. This bed is turnable to remain in horizontal

position, and is also turnable so as to assume a ver-

tical position because the opposite side of the panel

as to which might be applied an article of furniture.

The remaining element of the claim is: 'A latch by

which it is engaged and held in a vertical position.'

The actual different form of latch can be represented

or best described by demonstrating that this bed is

formed to pass over this fulcrum so that the counter-

balancing effect or the superabundance of weight on

the side of the base of the bed will automatically latch

the door in its upwardly adjusted position. When
the bed is turned downwardly it swings about a ful-

crum manifestly which is connected with the door,

and as the bed is turned upwardly its motion causes

it to automaticall^v lock itself against the dooi- so that

it can be turned and still remain restrained by the

force of gravity which operates as an automatic

latch without falling.

"Q. Does it act as a latch or act as the equivalent

of a latch?

"A. I mean by the words 'act as a latch' acting as

the equivalent of a latch."

It is practically admitted that these are the means

that hold the Murphy bed up. Therefore, under all

the cases of the doctrine of equivalents, keeping in

mind the liberalitv of construction that this invention
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is entitled to, the latcli of Joi-clan, called for by claim

8, must be considered to be present in Murphy.

The Supreme Court of the United States has fre-

quently held that a charge of infringement is often

made out though the letter of the claims be avoided.

Machine C. vs. Murphy, 97 U. S. 120, 24 L. Ed.

935; Ives vs. Hamilton, 92 U. S. 431, 23 L. Ed. 496;

Morey vs. Lochivood, 75 U. S., 8 Wall. 230, 19 L.

Ed. 339 ; Elizabeth vs. Pavement Co., 97 U. S. 137,

24 L. Ed. 1005 ; Sessions vs. Romadka, 145 U. S. 29,

L. Ed. 609 ; Iloyt vs. Home, 145 U. S. 302, 36 L. Ed.

713.

EQUIVALENCY OF THE MURPHY & JOR-
DAN STRUCTURES AS A WHOLE.

Mr. Maynard says, page 189, Record:

"A. The similarity of the two door structures as

regards area of the door and tlie width and height of

the bed is perfect, the bed when adjusted in vertical

position occupying substantially the entire width and

height of the panel, as does the bed in the Jordan

patent, and the function of the panel or door struc-

ture proper is precisely the same in each of the

models as any reduction in the width of the panel or

door structure would leave that open space in the

doorway which would have to be covered."

Again, on page 183, Record:

"Q. Considering the two models in their entirety,

state whether or not they are apartment wall beds?
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"A. The two models represent what is known in

the art as wall beds inasmuch as they are attached to

parts of the building, especially the wall building,

and the means of the attachment of the bed to the

wall is by a door which swings about vertically

arranged pivots, the door being of such width as to

carry approximately a full width bed, and in these

models the two door structures are shown as carrying

beds representing full sized beds on a horizontal

frame, what is known as wall beds.

'

' Q. State whether or not the Jordan and Murphy
structures as represented by those models, are in

your opinion equivalent.

"MR. AVHITE: Objected to as immaterial.

"THE MASTER: Overruled.

"A. The door structures of the models have the

same function, first, of closing an opening in the wall,

and the door structures also have the functions of

carrying the bed or beds on one side, so that the beds

in both of the models may be swung into and out of a

recess, or closet, in the wall. To this extent the two

door structures are certainly substantially the same.

They operate on vertical pivots. These pivots are

approximately central on the door structure and the

beds are carried about an axis which is almost cen-

tral of their lengths when vertically arranged, and

in this respect the bed structure or wall attachments

moved about vertical pivots and consequently swing

in arcs of similar length, that is, 180 degrees, and

being so mounted they operate in the same manner,
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first, to carry the bed iutu the recess, and when turned

about their pivots to swing the bed out of the recess,

in the Murphy bed structure the door swings in such

an arc that the bed is withdrawn entirely from the

closet and exposed so that it can be lowered to rest

upon the floor. This same operation may be per-

formed with the J ordan model so that it can be low-

ered when exposed so as to come to the Hoor. The
operation and construction in both of the models is

substantially the same."

Mr. Prost, the defendant's expert, on direct ex-

amination testifies as to the particular equivalency

of the two structures, pages 311-2, Record, as follows

:

" 'I would state in the first place that the reason

for using a bed of either of these thoug/its is to allow

a house to be built with a small munber of rooms,

thereby using one room itself, that being the princi-

pal object of the folding rotating bed. No other ob-

ject could be assigned to that. Just to get them out

of the way and have more room. In the Jordan bed

the door must be wider than the bed, and ordinary

beds, ordinary double-beds being about four feet six

inches, and it is necessary that the door be somewhat

wider, so that the edge of the bed will clear the side

of the door opening when the structure is turned. In

apartments where these beds are used the rooms are

small, comparatively small, and the structure which

involves a panel which is some six feet wide approxi-

mately is objectionable because it occupies too much

room in the side of the wall. The space in front of

this door around the room must be left fairly clear
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of all heavy articles, because the door has to have that

much radius to swing in, aud also a closet must be

left which is deep enough to allow the door to swing

in, taking up lots of room, of course, where the bed

is not moving, and also when the door is moving. The

Murphy bed, they used ordinary stock doors, 3x3,

3x2 feet, whichever is most desirable. When the

bed is in the recess the door has the appearance of an

ordinary closet door. There is no disposition on the

part of Mr. Murphy to conceal the fact that there is

a door there, and the bed is swung into the room.

The full-sized four foot six inch bed is used, and he

therefore gains the advantage of maintaining a full

double bed on a single door. And that, too, without

having to use the whole side of his room as a mount-

ing for the bed. '

'

'

What Mr. Murphy has done is simply to make his

folding stop 17, spring actuated, and thereb,y auto-

matic, and to have engrafted this on the Jordan con-

cept.

"The Court will look through the disguises, how-

ever ingenious, to see whether the inventive idea of

the original patentee has been appropriated, and

whether the defendant's device contains the material

features of the patent in suit, and will declare in-

fringement even when those features have been sup-

plemented and modified to such an extent that the de-

fendant may be entitled to a patent for the improve-

ment. Clougli vs. Manufacturing Co., 106 U. S. 164,

1 Sup. Ct. 188, 27 L. Ed. 134, and Clougli vs. Manu-

^y facturing Co., ]06 U. S. 178, 1 Sup. Ct. 198, 27 L. Ed.
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138, illustrate such a case, where certain elements in

a valve were held in one case to be equivalents of

those in a former patent, and to infringe, yet were

so modified and improved as to sustain a later

patent."

Crown Cork d- Seal Co. vs. Stopper Co., 108

Fed. 845.

"When the ideas necessary to success are made

known, and a structure embodying those ideas are

given to the world, it is easy tor the skilled mechanic

to vary the form b}^ mechanism which is equivalent,

and is, therefore, in a case of this kind, infringe-

ment."

Consolidated Valve Co. vs. Crosby Valve Co.,

113 U. S. 157, 28 L. Ed. 939.

"A patentee is entitled, no matter what the char-

acter of his invention is, to claim mechanical equiva-

lents whether he claims them or not in his applica-

tion."

Hunt Bros. vs. Cassidy, 53 Fed. 257, 261 C. C.

A., 9th Circuit.

Walker, Sec. 350.

In Hunt Bros., supra, held "gravity catches" to be

the equivalent of "spring catches."

In National Holloiv B. B. Co. vs. International

B. B. Co., 106 Fed. 693, it was held:
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'

' The doctrine of mechanic equivalents is governed

by the same rules and has the same application in a

case in which the infringement of a patent for a com-

bination is in question as in cases where the issues are

over the infringement of patents for machines or

compositions of matter."

Your Honors have frequently held that the doc-

trine of equivalents may be invoked for all patents,

including combination patents and secondary patents,

and not merely for pioneer ones ; the range of equiva-

lents varying with the degree of invention. (Kitchen

vs. Levison, supra.)

"An inventor is not confined to the specific form

of the elements of the combination claimed by him,

but he is entitled to anything of the same general

character which is a mechanical equivalent. {Dia-

mond Match Co. vs. Rnhij Match Co., 127 Fed. 341.)
"

Embodiment covers all equivalent forms.

"An inventor who places his invention before the

public in a form best fitted for practical use, and both

in his description and his claim discloses his concep-

tion through that concrete instrmnent which most

accurately expresses his idea, is entitled to the exclu-

sive privilege of all other forms that can be embraced

in the one claimed, unless they are disclaimed.

{OehrJe et al. vs. Wm. II. Horstmann Co., 131 F.R.
487.)"

"In Blake vs. Bohertsou, 94 U. S. 732, the Su-

preme Court decided that a confined column of water

in a cylinder worked by a pump and working a
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piston, to be equivalent of a combination of a vibrat-

ing arm, toggle joint, and other mechanical devices

when used to transmit vibratory power."

CONCLUSION.

W e take the broad stand that Jordan, by reason of

being the first in the field of reversible wall beds, and

the first, as far as all the evidence shows, to bring

this wall bed art to its present state of perfection, is

entitled to rank as a pioneer and to have his claims

accorded a liberal interpretation.

As we have said before, there is no question as to

the validity of the Jordan patent. More than that,

it is to be observed that the Master's report makes

no mention of any prior art, nor indicates any reason

why Jordan should not be accorded a liberal con-

struction. He has simply found as a matter of law

that a pivot is not a hinge; that one bed turns "in"

an opening, and the other "through" an opening;

that one bed is "reversible" and that the other is not

;

that w^hile Murphy has means to hold his bed upright,

he does not recognize these means as the equivalent

of the "latch means" recited in claim 8 of Jordan;

and that while Murphy necessarily has "stops" of

some sort, both to limit the movement of the door

structure and to form a joint with the edges of the

door, yet he does not find "stops" in the sense called

for by Jordan's claim 2.

It is well known to your Honors that patents are

not to be too narrowly construed. While they are
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not to be construed so broadly as to deprive the pub-

lic of vested rights, neither are they to be construed

so as to deprive a patentee, or his assignee, of his

rights.

Mr. Justice Swayne, in the case of Rubber Co. vs.

Goodyear, 9 Wall. 788, decided in the year 1869, said

:

"A patent should be construed in a liberal spirit,

to sustain the just claim of the inventor. The prin-

ciple is not to be carried so far as to exclude what is

in it, or to interpolate anything which it does not

contain. But liberality, rather than strictness, should

prevail where the fate of the patent is involved, and

the question to be decided is whether the inventor

shall hold or lose the fruits of his genius and his

labors."

And he cites as authorities, Corning vs. Burden, 15

How. 296, and Baftin vs. Taggert, 17 How. 74.

Again, Mr. Justice Swayne, in the case of Klein

vs. Russell, 19 Wall. 443, decided in 1873, said:

"The Court should proceed in a liberal spirit, so

as to sustain the patent and the construction claimed

by the patentee himself, if this can be done consist-

ently with the language he has employed."

The latest expression of the Courts on this subject

of "construction" coming under our notice is in

Bossert Elec. Co. vs. Pratt Chuck Co., 179 Fed. 385,

by the Circuit Court of Appeals for the Second Dis-

trict :

'

' The Judge of the Circuit Court was of the opinion

that inventors should be held strictly to the woixUng
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of their claims because patents are monopolies given

out of the sovereign's generosity and given ex parte.

We, however, think that patents are grants made in

consideration of discoveries which ' promote the prog-

ress of science and useful arts' (Const. Art. 1, Sec. 8),

and that they are to be construed liberally so as to

effect their real intent. Grant vs. Raymond, 6 Pet.

8 L. Ed. 376 ; Blanckard vs. Sprague, 3 Sumn.

535, Fed. Cas. No. 1517."

It is recpectfully submitted that the appeal should

be allowed and the decree reversed as to claims 2 and

8 with costs to the appellant.

Respectfully submitted,

CHAS. E. TOWNSEND,
Solicitor for Complainant-Appellant.












